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The Federal Revenue Bill of 1928 


By RosweE_L MAcILL* 


RDINARILY discussion of the provisions of a 

bill might profitably be deferred at least until 

the bill had become a law. In the case of the 
Revenue Bill of 1928, however, a present discussion 
is perhaps justified on either of two bases. If past 
experience is a reliable criterion, a revenue law follow- 
ing the general lines of the pending 
bill will be passed some time during 
this session of Congress. On the 
other hand, the Senate has usually 
been less prone than the House to 
accept the original recommendations 
of the Treasury; with the result that 
important changes for the protection 
of the taxpayer, as well as perfecting 
amendments may reasonably be ex- 
pected to be made there. For either 
reason, criticism of the structure and 
provisions of the present bill appears 
to be timely. 

I 


Changes in Substantive Provisions 


In its substantive provisions, the 
new bill does not change the existing 
law in many respects, but the changes 
are highly important. The chief sec- 
tions embodying changes on which at- 
tention may be focused are (1) sec- 
tion 113 (a) (5), relating to the basis 
for determining gain or loss on the sale of property 
acquired from a decedent ; (2) section 113 (a) (7) and 
(8), relating to exchanges of securities in a corpgrate 
reorganization; (3) section 44, relating to installment 
sales; (4) section 705, relating to deductions in past 
years for state estate and inheritance taxes; (5) the 
elimination for years after 1928 of the provisions relat- 
ing to the consolidated returns, with the correlative 
authority given the Commissioner to allocate gross in- 
come or deductions among trades or businesses con- 
trolled by the same interests, in order to prevent evasion 
or clearly reflect income. 





*Professor of Law, School of Law, Columbia University, N. Y. 
Article published through courtesy of the Columbia Law Review. 
1H. R. 1, 70th Congress 1st session. 
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(1) The 1926 law as well as earlier laws made the 
basis for determining gain or loss in the case of prop- 
erty acquired by bequest, devise or inheritance the fair 
market value of such property at “the time of such 
acquisition.” The new bill changes the basis to the 
fair market value “at the time of the death of the 
decedent.” Under the earlier provi- 
sions, the Court of Claims and the 
Board of Tax Appeals agreed, con- 
trary to the Treasury, that a lega- 
tee “acquired” property when it 
was actually distributed to him, 
not at the date of death.* The 
Board further held that an execu- 
tor “acquired” property of the es- 
tate at the date of death; and profit 
or loss on a sale should be determined 
on the basis of the value at that time.* 
The Court of Claims, however, held 
that if an executor sold property con- 
tained in an estate for less ($160,000) 
than the testator paid ($177,000; 
March 1 value $187,000), he realized 
no taxable gain, even though the sale 
price was $93,000 more than the 
value at the date of the testator’s 
death. The Treasury hastened to 
erect on this rather slender founda- 
tion a general rule that if an “‘execu- 
tor sells property of the estate for 
more than its cost or other basis to the decedent, as the 
case may be, the excess is income taxable to 
the estate”*°—a general rule not required by the court’s 
decision, which flies in the teeth of the statute. 

The new law settles this controversy. So far as a 


MAGILL 





See, e. g., § 204(a) (5) of the 1926 law. 


a aga of Matthiessen, 2 B. T. A. 921 (1925); 
we —— Ct. Cl. (November 7, 1927); 
Gage B C..W. D:.. X.. ¥.;, Dee.. 37,. 1927) 

4Appeal of Straight, Exrz., 7 B. T. A. 177 (1927). 

5McKinney v. U. 8. 62 Ct. Cl. 180 (1926) cert. denied, 273 U. 
S. 716, 47 Sup. Ct. 108 (1927). 

6U. S. Treas. Reg. 69, Art. 343, as amended April 6, 1927, by 
T. D. 4011. <A similar amendment was made to the regulations 
under preceding laws. (U. S. Treas. Reg. 65, 62, and 45, Art. 
343.) See also Lecher, Validity of Amended Regulations Relat- 
ing to Sales by Executors (1927) 5 Nat. INCOME Tax MAGAZINE 
283; Bankers Trust Co. v. Bowers (D. C. 8S. D. N. Y., January 30, 
1928, refusing to follow McKinney v. U. 8. 


Matthiessen 
Brewster v. 
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sale by an executor is concerned, the bill lays down a 
fair basis in accordance with the Board’s decision under 
the present law. In the cqse of a legatee, however, it is 
submitted that the old law, as uniformly interpreted, 
was preferable. As is well-known, an executor ordi- 
narily has the power to buy and sell securities and to 
distribute in kind. A distribution of securities to lega- 
tees, except in the case of a legacy of specific property, 
will uniformly be made and should be made upon the 
basis of values at the time of distribution, not at the 
time of the testator’s death. It is evident that, under 
the bill, one legatee may acquire along with his legacy, 
a large prospective tax liability, while his brother, with 
a legacy of the same amount, does not. To avoid this 
inequity, an executor will need to calculate not only 
market values at the time of distribution, but also the 
prospective tax liabilities of his legatees, based as they 
are on a great variety of circumstances. Moreover, the 
new provision is open to more direct attack by the lega- 
tee. If the property he receives was purchased, for 
example, by the executor out of estate funds some time 
after the testator’s death, what justification is there for 
making the basis to the legatee neither the value at the 
time he acquires it, nor the cost to the executor ; but the 
value at the testator’s death,—when no one connected 
with the estate yet owned it? Finally, if the property 
appreciated in value after the testator’s death and 
before acquisition by the legatee, he will surely doubt 
the appropriateness of charging him with a gain which 
did not occur in his hands.’ 


(2) Section 204 (a) (6) (7) (8) of the 1924 law 
contained a series of new provisions affecting exchanges 
in corporate reorganizations. Each of the subdivisions 
expressly provided that it did not cover an acquisition 
of property by a corporation in exchange for the issu- 
ance of its own securities. In such a case, the general 
rule applied—that the basis for determining gain or loss 
was the cost of the property. It was pointed out at 
least as early as the winter of 1925* that the provisions 
permitted the use of a reorganization to step up the 
basis of property which had appreciated in value—a 
result the sections were in general intended to pre- 
vent. Although the loophole was thus called to the 
attention of the Treasury at the time their recommen- 
dations were being made for the bill which became the 
Revenue Act of 1926, no change in the subdivisions was 
made, apparently because of a desire not to upset these 
difficult provisions until they had had a fair trial. 


In the bill, the subdivisions are amended so that 
such an exchange is brought within two of them, sec- 
tion 113 (a) (7) and (8); the basis for the property 
being its basis to the transferor, weighted for any tax- 
able gain or deductible loss previously recognized. 
Although there are some grave objections to the pro- 
visions in this form,® the Treasury and Congress are 


7The arguments will be similar to those advanced in the 
case of the statutory requirement that a donee use the basis to 
his donor in computing profit or loss on a sale. See § 204(a)(2) 
of the 1926 law; §113(a)(2) of the bill. Bowers v. Taft, 20 
F.(2d) 561 (1927), rev’g 15 F.(2d) 890 (S. D. N. Y. 1926), cert. 
a. Nov. 21, 1927; (1927) 27 CoLumBIA LAw REv. 287, 289, 
note o. 

8See MONTGOMERY, Income Tar Procedure (1926) 841 et seq. 
for a full statement, with examples. A similar statement was 
repeated in ibid. (1927) 474. 


9See an excellent note in (1927) 27 CotumBIA Law Rev. 287. 
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justified in their endeavor to safeguard the revenues 
against future losses from reorganizations for tax 
purposes only. But there is real ground for complaint 
in the fact that the new provisions are retroactive to 
December 31, 1917, and December 31, 1920, respec- 
tively.*° For nearly four years reorganizations have 
been carried through on the basis of the express excep- 
tions contained in the law. To remove the exceptions 
for the future may be good or bad policy—in this case 
probably good; but to subject exchanges, carried out 
years ago on the strength of the considered and re- 
enacted provisions in the law, to an additional and 
wholly unpredictable tax liability, is not only bad policy 


_ but approaches bad faith. 


The Treasury has come into a position of unusual 
power in its recommendations as to revenue legislation. 
Although its recommended rates are frequently changed, 
its suggested amendments to the substantive and admin- 
istrative provisions are usually accepted. It can hardly 
be too strongly deprecated that it has used this power, 
in this bill and its predecessor in 1926, to bring about 
the enactment of a whole series of retroactive provi- 
sions, often to make ineffective ex post facto a decision 
upsetting a Treasury interpretation.1* Some of the 
more indefensible of these retroactive amendments ap- 
pear in the administrative provisions, which will be 
referred to later. But in either case, if any principle 
in taxation should be axiomatic, it is that business 
transactions should be taxed on the basis of the law 
then in force, not of an afterthought adopted years 
later. The evils of long-delayed assessments have to 
some extent been obviated by a statute of limitations ; 
there is more reason for the elimination of retroactive 
legislation, which has at least an equally disastrous 
effect, and which makes statutes of limitations mean- 
ingless. 

(3) The notable change in the installment sales 
provisions is the requirement that if a taxpayer whose 
books have been kept on the accrual basis elects to 
change to the installment basis, he must include in his 
income for the year of change and any subsequent 
year amounts actually received during any such year 
on account of sales made in any prior year. Since such 
a taxpayer will already have reported some if not all 
of these amounts, the effect of this requirement is that 
some items will be reported and taxed twice. The 
reason given for the provision is that otherwise income 
will be seriously subnormal during the transition 
period.’* 

The bill does not make the requirement retroactive, 
and thereby leaves open for judicial determination the 
serious question whether a similar result is impliedly 
required for past years under the retroactive section 
1208 of the 1926 law.** The Board of Tax Appeals 


10At the time of their origin in the 1924 Act, the subdivisions 
were made retroactive to the dates mentioned in the text. At 
that time, considerable objection was raised, but without tangible 
effect as yet. The amendments, of course, enlarge the retro- 
active scope of the provisions. 

11See § 1207 of the 1926 law, in effect overthrowing the 
Appeal of Guarantee Construction Co., 2 B. T. A. 1145 (1925); 
and § 1212, intended to obviate some of the effects of U. S. Vv. 
Robbins, 269 U. S. 315, 46 Sup. Ct. 148 (1926). 


12See Report No. 2, H. R. 70th Cong., 1st Sess. 
cited as Report, Committee on Ways and Means). 
13See an excellent discussion of this question in (1927) Com- 


MERCE CLEARING HOUSE FEDERAL TAX SERVICE 5183, Rewrite Serv- 
ice Bulletin No. 12. 


14\ppeal of Blum’s, Inc., 7 B. T. A. 737 (1927). 
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has approved** the Treasury’s contention that a tax- 
payer who in an earlier year elected to use the install- 
ment basis, upon the express assurance of the Treasury 
Regulations that amounts already taxed would not be 
taxed again, must now be taxed again on such of these 
amounts as he received after he made the election. It 
would have been fortunate if this particular controversy 
had been settled in favor of the taxpayer by the express 
terms of the bill. 

(4) Under prior laws, estate and inheritance taxes 
levied by the states have been deductible from the gross 
income of the taxable person upon whom they were 
imposed.** The courts have recently been engaged in 
determining the incidence of such taxes in the various 
states, whether upon estate or beneficiary..° These 
decisions have frequently overturned the construction 
previously placed by the Treasury upon the state laws. 
It is now proposed to take all such cases away from the 
courts by a provision retroactive to all prior laws, to 
the effect that if the deduction was claimed only by the 
estate or only by the beneficiary, it shall be allowed to 
the person claiming it; if it was claimed by both, or by 
neither, it shall be allowed to the person actually paying 
the state tax.77 In other words, although the Supreme 
Court has authoritatively determined that the New York 
state inheritance tax is imposed upon the estate and is 
therefore deductible by it,’* in some cases the estate 
will be denied the deduction because beneficiaries 
erroneously claimed it first. It is difficult to understand 
how questions of this kind become the proper subjects 
of retroactive legislation. That the allowance of this 
or any other deduction should be determined on the 
basis of the law in force at the time it was claimed; 
and that the courts are proper tribunals in which to 
settle questions of construction would seem clear 
enough. Yet in this, as in other cases, it is proposed to 
enjoin the operation of court decisions fairly arrived at, 
and to prevent any further judicial determination of the 
merits of these cases, by a retroactive rule of thumb, 
which does not purport to have any logical basis what- 
ever as an interpretation of the prior laws under which 
the taxes were paid. 

(5) The provision for consolidated returns of affil- 
iated corporations’? was a necessary adjunct to the 
graduated tax on excess profits, and came’into the law 
at that time.?° It has remained in the income tax title 
ever since. So long as the tax on corporate income is 
imposed at a flat rate, it appears that the provision 
normally operates to decrease rather than to increase 
the revenues, since the losses of an affiliated corpora- 
tion may be used to offset the income of another, ‘and 


15S8ee $ 214(a)(3) of the 1918-1926 laws: TU. S. Treas. Reg. 
69, Art. 134. 

18See e. g.. Keith v. Johnson, 271 UT. S. 1, 46 Sun. Ct. 415 
(1926): U. 8. v. Mitchell, 271 U. S. 9, 46 Sup. Ct. 418 (1926): 
Wurts v. Commr., 6 B. T. A. 1118 (1927): Prescott v. Commr.. 
8 BRB. T. A. 582 (1927) ; Appeal of Shaver, 4 B. T. A. 127 (1926). 

17Sec. 705(b) provides: ‘This section shall not affeet any 
case in which a decision of the Board of Tax Appeals or any 
court has been rendered prior to the enactment of this Act, 
whether or not such decision has become final.’’ The effect is 
evidently to limit these decisions to the particular eases in which 
they were made: while other cases from the same jurisdiction, 
Perhaps kept open awaiting this decision, will be settled upon 
the capricious basis of the manner in which returns were made. 

18Keith v. Johnson, supra note 16. 

19See, 240 of the 1918-1926 laws. 

20See Ballantine. Corporate Personality in Income Taxation 
(1921) 34 Harv. L. Rev. 573, 579. 

21See debate in the House of Representatives on Dec. 13, 
1927 (briefly reported in the UNrtep STATES DAILy, Dec. 14, 1927, 
at 1, cal. 7. 
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since the consolidation of the income of two affiliated 
corporations does not result in a larger total tax.” 
Evidently for this reason, the section has been elimi- 
nated for years after 1928, although the Commissioner 
is given in section 45 a somewhat broader authority than 
he has had (under section 240 (f) ) to apportion income 
or deductions amorg affiliated businesses, whether in- 
corporated or not, when such apportionment is neces- 
sary to reflect income more clearly, or to prevent 


9° 


evasion.” 

The present section 240 recognized the actualities— 
that a series of corporations, distinct for some purposes, 
are often in fact merely nominal subdivisions of a 
coherent whole. For ordinary business and accounting 
purposes, the profits or losses of the affiliated group will 
be consolidated. Nor is it likely that this form of 
organization is or can be satisfactorily used merely for 
tax evasion, under the present revenue law. On the 
other hand, the bill will encourage a flood of inter- 
corporate contracts, leases, and guarantees, devised to 
enable affiliated corporations to consolidate profits and 
losses in fact, if not in theory. The Commissioner will 
probably be hard put to it to apply section 45 reason- 
ably to these new arrangements. The change, then, 
seems to put an increased burden on the Commissioner, 
with doubtful compensating benefit. 

Other changes of importance are the new sections 
designed to make more effective the tax on corporations 
availed of to reduce surtaxes on their shareholders by 
the accumulation and investment of profits ;** the entire 
elimination of the exemption from surtaxes of dividends 
from March 1, 1913, surplus ;** and the usual quota of 
additional exemptions and deductions.”* 


II 
Changes in Administrative Provisions 


The changes in these sections both in bulk and in 
importance are the greatest proposed by the bill. It 
will be quite impossible to do more here than to discuss 
the policy underlying some of the proposals, and to 
outline a very few of the provisions of major impor- 
tance to taxpayers. 

Attention has already been directed to the tendency 
of the Treasury to recommend retroactive amendments. 
This tendency seems to rise to the dignity of a settled 
policy with respect to the administrative provisions. 


22°°8 45. ALLOCATION OF INCOME AND DEDUCTIONS. In any 
cuse of two or more trades or businesses (whether or not incor- 
porated, whether or not organized in the United States, and 
whether or not affiliated) owned or controlled directly or indi- 
rectly bv the same interests, the Commissioner is authorized to 
distribute, apportion, or allocate gross income or deductions 
hetween or among such trades or businesses, if he determines 
that such distribution, apportionment, or alloeation is necessary 
in order to prevent evasion of taxes or clearly to reflect the 
income of any of such trades or businesses.” 

28Sec. 105 and 148(c) contain the provisions of § 220 un- 
changed, except that the old provisions (other than that for 
reports of accumulated profits) are applicable only to 1927. Sec. 
104 provides that a personal holding company as there defined 
shall be subject to a tax of 25 per cent on its undistributed 
vrofits. if such profits exceed 30 per cent of its total net income 
plus dividends and tax-free interest. A personal holding com- 
pany is any corporation other than a banking or insurance com- 
pany, (1) 80 per cent of whose voting stock is owned or con- 
trolled by not more than ten individuals, and (2) 80 per cent 
of whose income is derived from rents, royalties, dividends, inter- 
est, annuities, and gains from the sale of securities. For a dis- 
cussion of the new provisions, see Report, Committee on Ways 
and Means, 17. 

24See §115(a) and (b). 

25See the new deduction in § 23(q) for taxes and interest 
paid by the owner of a cooperative apartment through the cor- 
poration owning or leasing it: the new exemption of real estate 
boards in § 103(7): the new exemption of voluntary employees 
heneficiary associations in § 103(15). 
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That subtle section, 1106 (a) of the 1926 law” is not 
only repealed ; it “is repealed as of February 26, 1926,”* 
the date of its original enactment. Collections volun- 
tarily stayed by the Bureau pursuant to claims in abate- 
ment, and subsequently barred by its inaction, may now 
be made by distraint or court proceeding, notwith- 
standing the bar of the statute of limitations.**. Vari- 
ous other collections probably barred are to be retroac- 
tively revived,” and more astonishing, various valid 
claims for refund will be barred upon the enactment of 
the bill.*° 


It is a commonplace that no fair-minded person 
objects to the correction, on recommendation of the 
Treasury, of defects in the statute which have pre- 
vented the proper enforcement of the act. But it should 
be equally a commonplace, though it obviously is not, 
that taxes properly paid under existing revenue laws 
will not be retroactively increased, with the corollary 
that claims for additional taxes which are barred under 
existing law will not be retroactively validated. It is 
at least as important that a taxpayer should be assured, 
five or ten years after the particular taxable year, that 
his tax liability therefor is closed, as that the Treasury 
should be enabled to exact the last possible penny of 
revenue for years now long gone by. 


Since this policy of retroactive legislation, carried out 
in the 1926 act,** and proposed in the present bill, seems 
to be the really striking feature of this legislation, a 
brief reference to a few of the sections which carry it 
into effect is perhaps of more utility than a detailed 
discussion of each of the administrative amendments. 

(1) Prior to 1924, the Bureau followed the policy in 
many cases of assessing the tax first, and discussing 
the merits afterwards. In general, these cases seem to 
have been those where, because of the Bureau’s own 
delays, the statute of limitations was about to run 
against assessment. Consequently, to stay collection and 
to obtain a hearing, taxpayers were frequently permitted 
to file claims in abatement.** In some of these cases, 
the Bureau slept on its rights until the present time, 


26The 1926 Law provides: “Sec. 1106(a). The bar of the 
statute of limitation against the United States in respect of any 
internal-revenue tax shall not only operate to bar the remedy 
but shall extinguish the liability; but no credit or refund in 
respect of such tax shall be allowed unless the taxpayer has 
overpaid the tax. The bar of the statute of limitations against 
the taxpayer in respect of any internal-revenue tax shall not only 
operate to bar the remedy but shall extinguish the liability ; but 
no collection in respect of such tax shall be made unless the tax- 
payer has underpaid the tax.” 

27Sec. 612 of the bill. 

28Sec. 611 of the bill provides: “If any internal-revenue tax 
(or any interest, penalty, additional amount, or addition to such 
tax) was, within the period of limitation properly applicable 
thereto, assessed prior to June 2, 1924, and if a claim in abate- 
ment was filed, with or without bond, and if the collection of any 
part thereof was stayed, then— 

“(a) The payment of such part (made before or within one 
year after the enactment of this Act) shall not be considered 
as an overpayment under the provisions of section 607, relating 
to payments made after the expiration of the period of limitation 
on assessment and collection; and 

“(b) A distraint or proceeding in court for the collection of 
—_ pees may be begun within one year after the enactment of 
this Act.” 

29See § 506 validating waivers entered into after the statute 
of limitations has run. 

30Sec. 608 provides: ‘‘A refund of any portion of an internal- 
revenue tax (or any interest, penalty, additional amount, or addi- 
tion to such tax) made after the enactment of this Act, shall be 
considered erroneous. . 

“(b) In the case of a claim filed within the proper time and 
disallowed by the Commissioner after the enactment of this Act, 
if the refund was made after the expiration of the period of 
limitation for filing suit, unless within such period suit was begun 
by the taxpayer.’”’ 

= e. g., §§ 1207, 1208 and 1212 of the 1926 law. 

2U. S. Treas. Reg. 45, Art. 1012 outlines this procedure. See 
also ‘meek. Committee on Ways and Means, 34. 
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without attempting to enforce collection within the 
statutory period. The Supreme Court then held that 
the period of limitations on collection by distraint of 
taxes assessed within the statutory period was not, as 
the Bureau contended, an unlimited time, but was lim- 
ited as the act rather clearly provided,** to five years 
from the date the return was filed.** The result is that 
the Bureau is now barred from attempting to collect 
these stale claims.** On the grounds that “exceptionally 
large amounts are involved,” and that “amounts have 
been paid, are being paid, by the taxpayer even though 
the statute of limitations may have run,’’** the Treasury 
is authorized by the bill to commence summary distraint 
proceedings in these cases. If a statute of limitations 
has any reasonable basis, it seems obvious enough that 
a barred claim should not be revived at the mere option 
of the party whose neglect has permitted the bar to 
become operative. 


(2) It is questionable whether, under existing law, 
a waiver given after the statute of limitations has run, 
is valid. The question whether it is or not is now in 
process of authoritative determination in the courts.* 
The Bureau apparently is unwilling to let the question 
be decided on the basis of the laws in force at the time 
waivers were given, but instead has succeeded in having 
inserted in the bill a provision retroactively validating 
such waivers under all prior laws.** 

(3) In some cases, and probably in many, the Treas- 
ury advised the taxpayer that if a claim for refund had 
been properly filed, he need not bring suit within the 
two-year period, if he was willing to stand or fall on 
the outcome of a suit on a similar point pending in the 
Supreme Court. The Treasury assured him that it 
would settle all the claims without suit on the basis of 
the one case. This policy seems obviously sensible, and 
economical alike of expense and of the time of courts. 

Section 608° and 610 of the bill not only make it 
necessary that suits be brought by the taxpayer in all 
these cases; but bar refunds in cases where suits have 
not been filed within the two-year period, and authorize 
the Commissioner to sue to get back any refunds already 
made where suits by taxpayers were not brought within 
the two-year period. This situation results: The tax- 
payer filed a proper claim for refund, which was re- 
jected. The Treasury advised him that, since a case 
involving the point was pending in the Supreme Court, 
he need not file suit, but a refund would be made to him 
if the Supreme Court decided the point in his favor. 
The Supreme Court so decided. If the refund has not 
been made when the proposed bill is approved, the 

33Sec. 250(d) of the Revenue Act of 1921 provided: ‘No 
suit or Ages ny | for the collection of any such taxes . . . shall 


be begun, after the expiration of five years after the date when 
such return was filed.” 

34Bowers v. New York & Albany Lighterage Co., 273 U. S. 
346, 46 Sup. Ct. 634 (1927). 

35See § 1106(a) of the 1926 law, quoted supra note 26. This 
section is repealed as of February 26, 1926. It is an interesting 
question whether Congress has the power thus not only to revive 
a barred claim, but to create a claim where none existed. 

386Report, Committee on Ways and Means, 34. 

37The Treasury has ruled and the Board of Tax Appeals has 
held that such waivers are valid. G. C. M. 1799, Bull. VI-28, 
p. 2; Joy Floral Co. v. Commr., 7 B. T. A. 800 (1927), followed 
in Lawrence Trust Co. v. Commr., 8 B. T. A. 984 (1927). Contra: 
see dictum in Thornton Wagon Co. v. Noel, 17 F. (2d) 407, 409 
(E. D. Va. 1926) ; and the following articles : Albus, The Statute 
of Limitations as Affected by Recent Court Decisions (1927) 5 
NAT. INCOME TAX MAGAZINE 166; Reiling, Application of Waivers 
to Collection under the Various Revenue Acts ibid. 201; Morris 
and Patten, Recent Developments in Statute of Limitations and 
Waiver Muddle ibid. 366, 411. 

38See § 506 of the bill. 

39Quoted supra note 30. 


16 sides 








































































ta> 
the 
cla 


sul 
the 
fai 


ad 
set 


ar 
we 
int 
he 


ac 
co 


“( 
“~ 
Ce 
th 
be 


en 
th 
Or 
be 
hi 


th 


th 


or! 


On 


ng 
ng 


ase 


ror. 
not 
the 


“No 
hall 
hen 


Chis 
ting 
vive 


has 
[-28, 
wed 
tra: 
409 
tute 


wers 
orris 
and 


March, 1928 


taxpayer cannot collect it. If it has been made to him, 
the Commissioner may recover it from him, though his 
claim is entirely meritorious. 

The new provision, then, not only requires needless 
suits by the taxpayer, it bars the collection or prevents 
the retention by the taxpayer of money to which he is 
fairly entitled on the merits and on the basis of the 
Treasury’s own representations. 

As has already been noted, there are numerous other 
administrative changes. Many of these, such as the 
sections correcting defects in the procedure of the Board 
of Tax Appeals,*° are well-advised. Some of them, 
are of more doubtful merit. One change which will be 
welcomed by all taxpayers is that which provides for 
interest on judgments to a date, not of the judgment as 
heretofore, but not more than 30 days preceding the date 
of the refund check.** 

III 


The Form of the Bill 


Since 1918, the structure of the recurring revenue 
acts has remained substantially unchanged. Title I has 
contained ‘General Definitions”; Title II has been de- 
voted to the income tax, with successive parts headed 
“General Provisions,” “Individuals,” “Corporations,” 
“Administrative Provisions,” and since 1924, “Payment, 
Collection and Refund of Taxes and Penalties.” Within 
the parts, the arrangement of sections and even the num- 
bering of sections has been measurably constant. One 
familiar with the structure of any one of the recent rev- 
enue laws could readily locate in any other of the series 
the provisions affecting a particular transaction; more- 
over, he could be reasonably certain that he would not 
be caught unaware by the presence in some other unex- 
pected place of sections or subdivisions bearing upon 
his case. 

The new bill completely reorganizes the structure of 
the preceding acts. Subdivision (a) of section 200 of 
the 1926 law is to be section 48; and subdivision (b) of 
the same section will be section 701 (a) (5). Similar 
changes in organization occur throughout the bill. The 
new arrangement appears to have been dictated by two 
considerations : (1) a desire to simplify the law for the 
ordinary taxpayer by grouping in the fore part of the 
statute the provisions applying to the more common 
transactions ;** (2) a desire to group related provisions 
more logically than has been the case in previous stat- 
utes. The second consideration has been subsidiary to 
the first. Thus, the exemption provisions were grouped 
in section 213 (b) in the earlier laws. In the new law, 
the exemptions which would most commonly be availed 
of are grouped in section 22 (b) ; the less commonly ap- 
plicable exemptions are divorced from their former 
associates and appear in section 116.4 Again, the pro- 
visions embodying the “general rules” are set forth in 
the beginning of the law, with cross-references* to 

409See § 601 of the bill, discussed in the Report, Committee 
on Ways and Means, 30. 


such as the sections dealing with transferee’s liability** 

41See §§ 311 (b), 602, 604, 605 of the bill. 

42Sec. 615 of the’ bill. 

43See (1927) 1 Report of the Joint Committee on Internal 
Revenue Taxation, I; 1 ibid. ii, note; Report, Committee on Ways 
and Means, 11, 12. 

44S8ome others applicable to non-resident aliens are trans- 
ferred to §§ 212(b) and 231(b) of the bill. 

45Cross-references are very freely used. Sec. 2 of the Dill 
provides: “The cross references in this title to other portions 
of the title, where the word ‘see’ is used, are made only for 
convenience, and shall be given no legal effect.” 
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“supplemental provisions” grouped in subsequent sub- 
titles, which contain the specific and detailed require- 
ments applicable to particular cases.*® 

It is easy to be critical of the details of an arrange- 
ment which, by virtue of its very unfamiliarity, seems 
less convenient and hence less logical than the former. 
It is hard to understand why, for example, the section 
relating to fiduciary returns*’ does not appear alongside 
the sections dealing with individual and corporation re- 
turns.** The interior organization of the deduction sec- 
tion seems awkward.*® The breaking-up of the former 


sections makes somewhat more difficult the task of as- 
sembling for comparison all the provisions which may 
be applicable to a given transaction, even with the use 
of the cross-reference system. 

But the real question is whether, notwithstanding 
some inconvenience at the outset to lawyers already 
familiar with the old scheme, the new arrangement can 
justify itself in the long run. That it will be some- 
what easier for the average lay taxpayer to use will be 
conceded. Moreover, since the new organization has 
obviously been intelligently and carefully worked out by 
its draftsmen, even lawyers who are well enough suited 
with the old, will doubtless be quite willing to give it a 
trial. In the long run, there should be a net gain in 
efficiency in its use which will outweigh the confusion 
and lost motion at the start. 


A second considerable change in the structure of the 
bill has been the omission of provisions applicable to 
the income taxes of prior years, and of the bulk of the 
estate and miscellaneous tax titles. Although it was 
convenient to have the income tax laws brought down 
to date in each succeeding revenue law, the result was 
an increasing complexity so great as to be almost un- 
intelligible. Since the complete text of prior laws must 
usually be referred to in any case involving taxes col- 
lected under them, there is good reason for making the 
Revenue Bill of 1928 applicable only to 1927 and suc- 
ceeding years.*” But to bring order out of the result- 
ing chaos of provisions embodied in a maze of statutes, 
partly repealed and freely amended, Congress and its 
expert draftsmen should give attention at an early date 
to the compilation and enactment of a Code of Revenue 
Laws. The omission of the estate and miscellaneous 
tax provisions, which will apply in 1928 as well as 
earlier years, is doubtless justifiable on the ground that 
repetition without substantial change is hardly required. 

(Continued on page 116) 


468§ 3 and 4 of the bill, as well as a table of contents, set 
forth the scheme. It can be illustrated by quoting the first lines 
of § 4: ‘The application of the General Provisions and of Sup- 
plements A to D inclusive, to each of the following special classes 
of taxpayers, shall be subject to the exceptions and additional 
provisions found in the Supplement applicable to such class, as 
follows: (a) “Estates and trusts and the beneficiaries thereof— 
Supplement E,” etc. 

47Sec. 142. 

48Sec. 51 and 52. 

49Sec. 23 begins: “In computing net income there shall be 
allowed as deductions:”, after which follow numerous subdivi- 
sions setting forth specific deductible items. In the midst of 
them are thrown subdivisions (g), (h), and (m) which do not 
provide for deductions, but relate to certain basis provisions and 
wash-sales. 

50There is some question, however, of the wisdom of omitting 
provisions which have formerly appeared in each law, and which 
are applicable to the current year. Sec. 55 of the bill provides: 
“Returns made under this title shall be open to inspection in 
the same manner, to the same extent, and subject to the same 
provisions of law, including penalties, as returns made under 
Title II of the Revenue Act of 1926.” Although the omitted 
provisions are somewhat lengthy, there seems to be little more 


reason for omitting them than other similar administrative 
sections. 





























Practice Before the United States 
Board of ‘Tax Appeals 


By JoHN E. McC.ure* 


HE actual requirements which the United States 

Board of Tax Appeals must meet in prescribing 

and applying its rules of practice and procedure 
are rather unique. This is because of the peculiar char- 
acter of the cases which must be considered by the 
Board. The issues in tax cases are frequently very 
complex and there are unusual difficulties of proof in 
the matter of covering these issues. There is neces- 
sarily a demand for as much informality as is consistent 
with rules of practice and procedure but at the same 
time there must be conformity to such rules if the hear- 
ings are not to lose their judicial 
aspect. Informality is not to be 
desired at the expense of uniform- 
ity and certainty in the application 
of the Revenue Acts. Inasmuch 
as practitioners were, in the be- 
ginning, unfamiliar with the rules 
of practice and procedure of the 
Board, it was natural for the Board 
to accept pleadings and to acquiesce 
in methods of informal procedure 
which could not have prevailed in a 
state or a Federal court. The Board 
of Tax Appeals is now in its fourth 
year of successful operation, and its 
rules of practice and procedure and 
the application thereof are being 
gradually improved to meet the con- 
flicting demands of informality and 
certainty of application. Moreover, 
since the Board is now fairly well es- 
tablished and practitioners have had 








ample time within which to become 
familiar with its rules of practice and 
procedure, its members rightfully expect that the peti- 
tion set forth facts with sufficient detail to disclose a 
complete picture of the issues involved. Similarly, the 
Board is rightfully expecting that practitioners shall 
conform to its rules of practice and procedure in the 
actual hearings on appeals. 


With respect to the evidence or proof of the facts 
of a case, the Board from the very beginning has re- 
quired petitioners to prove their cases with legally ad- 
missible evidence. This, of course, is required by the 
terms of the Revenue Acts. Moreover, there is a prac- 
tical justification for such requirements. The Board 
deals with cases in which one litigant, namely, the Gov- 
ernment, rarely presents evidence. There is lacking 
that practical check in ordinary cases which grows out 
of countervailing evidence offered by the opposite party. 
For this reason, it would seem that, if anything, the 
Board has been rather strict in its requirement that the 
petitioner overcome the burden of proof on him to 
make out his case. There is also a practical justifica- 
tion for this attitude, since the issues presented in cases 





*Attorney at law, Washington, D. C., of the firm of Miller and 
Chevalier. 


Joun FE. 


McCiure 


before the Board as a rule involve facts peculiarly 
within the knowledge and control of the petitioner and 
if the petitioner does not overcome the burden of proof 
he can blame no one but himself. 


Pleadings 


Thousands of defective pleadings have been filed 
with the Board, and thousands of others have been filed 
which would have been reasonably good under ordinary 
conditions of practice but which fall short of the stand- 
ards necessary for best results. The Board has been 
mindful of the fact that it takes time 
for practitioners to become acquainted 
with rules of practice and procedure, 
and for the first year or two of its 
operation was long-suffering and ex- 
ceedingly lenient in the matter of 
these details. But the Board has now 
been established long enough to ex- 
pect that practitioners be advised as 
to its rules of practice and procedure 
and it is, therefore, growing into a 
less lenient attitude in the. matter of 
conformity to its rules. It is becom- 
ing increasingly important, therefore 
—inore perhaps than in any Court in 
the United States—that pleadings and 
proof be planned in meticulous com- 
pliance with all requirements. 

It is almost unnecessary to state 
that the Board is “an independent 
agency in the executive branch of the 
Government” and is not a branch or 
administrative agency of the Bureau 
of Internal Revenue. It has posses- 
session of none of the records of the Bureau and such 
records are not accessible to it unless introduced in evi- 
dence in a way in which such records would be intro- 
duced in evidence in any Court. Since the Board does 
not have possession of Bureau records, a proper petition 
should set up all the facts in such detail that, should 
the Commissioner admit all the allegations contained 
therein, the Board will be in a position to make a com- 
plete finding of facts from the petition itself sufficient 
to calculate the deficiency, if any, without further pro- 
ceedings. Not infrequently where the Bureau records 
reflect truth of these allegations of fact, the Commis- 
sioner will admit them and thus considerable time and 
expense will be saved in the matter of proving a case. 
Know Facts, If Possible, Before Drawing Petition 

Because of the peculiar provisions in the law whereby 
the Board is given the broad power “to redetermine the 
correct amount of the deficiency even if the amount so 
redetermined is greater than the amount of the defi- 
ciency, notice of which has been mailed to the taxpayer, 
and to determine whether any penalty, additional 
amount or addition to the tax should be assessed, if 
claim therefor is asserted by the Commissioner at or 
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before hearing or a rehearing,” a case in the Board of 
Tax Appeals is novel in many respects. It is particu- 
larly necessary that counsel know as much as possible 
about the facts of a case, in order to be able to deter- 
mine in advance of the hearing whether these facts will 
give rise to other issues which will be damaging to his 
client. A tax case is very much like a box of sand. 
If one corner is pushed with too much force, the box 
is likely to burst on the opposite side. This has hap- 
pened a few times in hearings before the Board, and it 
happens quite often in the Bureau while a case is pend- 
ing there. 

It is, therefore, imperative that before drawing the 
petition, counsel should know not only the facts with 
respect to the issues which he is raising in the appeal, 
but every possible danger which is likely to be intro- 
duced into the case either in the Commissioner’s answer 
or by the Board member considering the case. The 
amendment of pleadings should be avoided so far as 
possible, because it increases the complexity of the case, 
is apt to have a bad effect on the Board and in some 
cases it is not possible by amendment to escape the 
effect of unwise allegations made in the original petition. 

There is also the danger that a hastily executed peti- 
tion will, through misapprehension, make statements 
contrary to the real facts, which might constitute an 
admission against interest difficult to explain, notwith- 
standing the Board’s rule that the petition and answer 
do not constitute evidence. 


Plead Only Facts and Not Conclusions 


In order that the petition may bear the ear-marks of 
good pleading, facts alone must be alleged. This is a 
general rule applicable to all pleadings, whether before 
the Board of Tax Appeals, at common law, at equity, or 
code pleading. Legal conclusions should not be pleaded 
and a petition is insufficient if it contains nothing more 
than the bare averment of a legal conclusion. In other 
words, only the facts as distinguished from the law, 
argument, or hypothesis, should be pleaded. The peti- 
tion should contain nothing more than a true and frank 
statement of the facts and should not contain conclu- 
sions of law or narration from evidence, It necessarily 
follows that where all the necessary facts are stated, the 
legal consequences which flow from them not only are 
apparent but need not be stated. 

A very good illustration of the distinction between 
facts on the one hand and conclusions on the other is 
set forth in Alabama v. Burr, 115 U. S. 413, 29 L. Ed. 
435, where the Supreme Court held that the allegation 
in a declaration that a certain loss arose from fraud is 
really a conclusion of law, and if the facts from which 
a conclusion is drawn are not sufficient to show in law 
that the loss was attributable to fraud, the declaration 
is bad upon demurrer. In pleading the statute of limita- 
tions, the dates and other facts relied on to give effect 
to the statute should be set out in the petition. An 
allegation that the deficiency is barred by the statute 
is but the averment of a conclusion of law and hence 
defective. However, it is perfectly proper and per- 
missible to plead the words or terms of the statute. 


Facts in Separate Paragraphs 


In drawing a petition, counsel should make a chart 
of what is necessary to prove in order to prevail. It is 


_& 
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well to set out the facts in chronological order by sepa- 
rate paragraphs. Counsel should know what the Com- 
missioner will admit and what he will deny, and by 
setting out the facts in separate paragraphs, he will, as 
a general rule, get an answer admitting a major por- 
tion of his petition and a denial with respect to only a 
few paragraphs, thereby getting to the real issue in the 
case. He should be careful not to include, if possible, 
in the same paragraph an allegation which the Com- 
missioner should admit and another allegation which he 
is expected to deny. If he does this, the probabilities 
are that the Commissioner will deny the entire para- 
graph, thus putting counsel to proof on a fact which 
he could have easily avoided proving. 

As an illustration, suppose the Commissioner finds 
a profit on the sale of a building. The taxpayer and 
the Commissioner are agreed on the cost and the sell- 
ing price, but differ on the depreciation sustained in 
prior years. Plainly, an allegation of the cost of the 
building with an allegation of the expected life or 
depreciation in the same paragraph would be unwise. 


Sufficiency of Fact 


Quite often petitions are incomplete in that they 
give, at the most, a meager statement of facts. A great 
many of the petitions merely set out that the petitioner 
is entitled to more depreciation, disclosing absolutely 
nothing as to the class of assets, the cost, date acquired, 
extent of use and physical condition, etc. In drawing 
the petition it is well to chart just what the law requires 
you to show before the deduction is allowable. Let us 
take, for instance, a loss on the sale of stock. There 
are five elements to prove: (1) The sales price, (2) 
When sold, (3) The cost, (4) March 1, 1913, value 
(if acquired before), and (5) Loss allowed by Com- 
missioner. By alleging these facts in separate para- 
graphs counsel will, as a general rule, get an admission 
on all paragraphs save one—the one pertaining to the 
March 1, 1913, value or the cost. When it comes time 
to prove his case, the issue or issues will have nar- 
rowed considerably. 

One helpful way is to assume that you have to de- 
cide the issue and ask yourself just what facts you 
want to know. After those facts have been assembled 
set them forth in the petition as indicated above. 


Proof of Allegations of Fact 


Reading of decisions of the Board discloses a 
large proportion of petitioners fail because of lack 
or insufficiency of proof. Whatever the Board may 
conjecture as to the rights of the matter, it can 
obviously not give relief to a petitioner unless the 
petitioner has proved, under the rules of evidence, 
every fact necessary to show a different deficiency 
from that found by the Commissioner. 


Interviewing Witnesses 


The truism that no one is safe in putting a witness 
on the stand without leisurely and thorough conver- 
sation with the witness beforehand becomes especially 
important in these tax cases because of their com- 
plexity and the double edged character of most 
questions. 

While the Commissioner seldom puts witnesses on the 
stand, the Commissioner’s representatives are exceed- 
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ingly skillful in cross-examination and sometimes the 
witnesses, under the cross-examination, make entirely 
misleading answers, because they do not know what the 
cross-examiner is aiming at, or because they under- 
stand his words in some different sense from that in 
which a reader of the record might take them. Embar- 
rassing differences in testimony, of course, are likely to 
arise if the witnesses have not spent the necessary time 
in reviewing the facts, and this is especially important 
in taxation because the time of trial is often from five 
to ten years after the facts transpired. Before using a 
witness it is self-evident that a competent attorney for 
a petitioner should foresee the questions which he is 
likely to be asked on cross-examination, to avoid con- 
fusion of the witness during the trial. The more the 
witness thinks about the highly complicated details of 
a tax case, the more accurate his testimony is likely to 
be and the more impregnable on cross-examination. 
Slowness in trying to recall facts is likely to be mis- 
construed, on the trial, as indicating the lack of 
frankness. 

When witnesses testify from books or records, it is 
of the highest importance that the witness, himself, 
prepare in advance a memorandum or chart on which 
his direct testimony will be based, marking in advance 
the volumes and pages which he is to use and being 
perfectly clear as to the order in which they shall be 
used. 


Trial Brief 


No one can ordinarily hope to try a tax case un- 
less he has before him a trial brief. Its purpose is 
to aid in remembering all important and sometimes 
indispensable facts which must be proved. As an 
illustration let us suppose there are five issues in 
the case relating to (1) Depreciation, (2) Bad debts, 
(3) Affiliation, (4) Losses, and (5) Profit on sale 
of assets. 

One may start with a general statement of how 
the case came before the Board and the issues in- 
volved with a statement as to how they arose. The 
next page may be headed “Issue Number 1—De- 
preciation.” This heading followed with the key of 
the testimony—some word or words numbered 1, 
2, 3, etc., which will readily bring to mind the facts 
to be elicited from the witness. The following is 
suggestive, but not complete: 

. Prove class of assets (machinery—buildings ). 
. Cost of each class ($142,000 and $355,000). 
. Assets used in business (since 1914). 

. Depreciation allowed (5% and 2%). 

. Depreciation claimed (744% and 4%). 
Overtime work and increased production (20 
rs, 80%). 

- Amount of repairs ($20,000 and $2,000). 

. Nature of construction (light machinery and 
te building). 

. Second-hand when acquired (building erected 
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. 10. Replacements—how often—details. 

. 11. Witness familiar with assets. 

12. Obsolete in near future. 

13. Expected useful life (15 years and 25 
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years). 
A. 14. Explanation of apparent discrepancies. 
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(A separate page should be used for each issue.) 
“A” is Mr. Arnold, the auditor and bookkeeper, and 
“B” is Mr. Ball, the president. Now, having qualified 
Witness Arnold, his testimony is developed and as he 
testifies in answer to questions, the key is checked ( /) 
with a pencil, and so on. Should a strenuous objection 
be made and a lengthy argument occur as to the ad- 
missibility of certain testimony offered, one knows ex- 
actly where to continue with the testimony when the 
judge rules on the objection. With a trial brief of this 
sort, it is impossible to “forget” a certain point you 
wish to develop in your testimony. To fail because of 
forgetting is not only unfair to yourself, but an irre- 
parable injury to your client. To lose a case because 
of such failure is a nightmare to any lawyer. Yet, 
so complicated is the tax law that it will happen unless 
the practice is systematic. 

In short, the trial brief is a short outline of certain 
facts which must be established to prove the case. It is 
well to make a last check of certain facts which must 
be established to prove the case. It is well to make a 
last check of the law itself to see that its terms are 
met. For instance, in the case of bad debts, prove more 
than that they became bad within the year—prove that 
they were also charged off within the year for the 
Act requires it, or with respect’ to losses, prove that the 
losses were not compensated for with insurance or 
otherwise. 


Proof by Depositions or by Testimony at the Trial 


As in a law court, the taking of depositions has the 
disadvantage of giving the adversary a better chance 
of studying the testimony of any particular witness, 
and the further disadvantage that there is no authorita- 
tive ruling on an objection until after it is too late to 
restate the question. The decision as to which form 
proof is to be used does not depend on exactly the 
same considerations. For one thing, the distance to 
be traveled by the witnesses—involving ‘expenditure of 
time and money—is usually further than in the average 
law case, and—more important—the practitioner is deal- 
ing with a tribunal which is more active in asking its 
own questions, as distinguished from those put by coun- 
sel, than the average law court is. Where the witnesses 
appear in person at the trial, it is a very common thing 
for the presiding member or members to interrogate 
them at length, after counsel on both sides have fin- 
ished. Where depositions are taken, the presiding officer 
has no such opportunity, and the side which suffers, if 
some unanswered question remains in the mind of the 
trial officer, is the side which has the burden of proof— 
in general, the taxpayer. Some practitioners, in fact, 
make it a rule never to try a case before the Tax Board 
without having present at least one person who can 
testify with regard to the more important facts for 
interrogation by the Board. It still remains true, how- 
ever, as in law cases, that some witnesses who are not 
interested in the result will not willingly attend the 
trial, so that their testimony, if used at all, necessarily is 
put in by deposition. 


Admissibility of Testimony 
No matter how clear and fresh the practitioner’s 


general knowledge of the rules of evidence is, it is 


advisable, and often necessary, in the preparation 
for the trial of a case, not only to identify in ad- 
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vance the points in the law of evidence which are likely 
to be involved, but also to have ready the authority, in 
print, on which one is likely to rely. Being deprived, 
in most cases, of the opportunity of producing witnesses 
on the Government’s behalf, counsel for the Commis- 
sioner must rely largely on objections. The result is 
that trials are highly technical in this regard and that 
the rulings of the Board are technical also. Clients and 
witnesses in tax cases, like other clients, usually find 
the technicalities of evidence disturbing, and nothing is 
more encouraging to them than to see that the lawyer 
on whom they depend not only knows the rules in ques- 
tion, but has brought to the court room the book in 
which they can be shown. And if the case is lost, the 
client will agree with counsel to blame the judge. 

For instance, if an admission against interest is in 
question, it is not only helpful to go over this part of 
Wigmore on Evidence, or some other standard work, 
but to investigate whether the rules of evidence in equity 
proceedings in the District of Columbia differ from 
the general rules stated in the textbooks. It is com- 
mon knowledge that when an attempt is made to restate 
rules of evidence from memory, the result is seldom 
exactly correct, and presiding members in the trial are 
impressed by the foresight of counsel who have at hand 
the rule itself. To assume that the presiding member 
is fresh on every rule in the whole field of evidence, 
is just as unlawyerlike as not to be prepared to assist 
the court with regard to any other question of law. 

A judge, like counsel, is not expected to know every- 
thing about the rules of evidence. He is guided by his 
general knowledge of the rules, and the assistance of 
counsel on both sides. It is the duty of the counsel, 
not to persuade the judge to decide in his behalf, but 
to assist the judge in the trial of the case. To do this, 
counsel should refrain from citing dictum in a certain 
case when there exists a decision which is controlling 
on the point, assuming that the two differ. It is per- 
fectly proper, however, for the counsel to distinguish 
his case from an apparently controlling case, if a rea- 
sonable basis for, distinction exists. A counsel who 
engages in the questionable practice of trying to mis- 
lead the judge is simply under-rating his opponent and 
destroying the confidence reposed in him by the judge 


the moment the opposing counsel acquaints the judge 
with the law. 


Objections and Exceptions 


While it does not appear that the United States Board 
of Tax Appeals has any equity powers, it will be re- 
called that its fundamental law requires proof to be 
governed by the rules of evidence in equity proceedings 
in the District of Columbia, and some sharp distinctions 
between rules of evidence in common law actions and 
in equity actions become quite material. It is important 
to know what those differences are, in regard to the 
questions which are likely to come up, and while the 
rules of evidence in equity proceedings are, in general, 
broader than at law, it still remains true that the con- 
ditions existing in this particular tribunal require un- 
usual attention to questions of admissibility. 

Where, as is often true in the case of proving ac- 
counts and records of various types, the questions of 
admissibility are highly technical, some fully experi- 
enced lawyers are not content with their preparation of 
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the case until they have written down, with careful con- 
sideration, the exact form in which the important ques- 
tions shall be put and have shown these to the witness. 
This makes it possible to be armed with authorities 
which exactly correspond to the question, and also helps 
to put the witness at his ease, and avoid surprising him 
with a form of question which he does not fully under- 
stand. 

Counsel should refrain from making objections to 
the line of cross-examination wherever it is possible. 
It should be remembered that opposing counsel has the 
right to cross-examine the witness for the purpose of 
ascertaining the circumstances which affect thé trust- 
worthiness of the witness’ assertions. The same asser- 
tion of the witness, especially when he is a partisan, is 
a statement on behalf of the party offering him as a 
witness, and leaves undisclosed various details which 
affect his knowledge, interest, bias and character. Addi- 
tional details can and should be brought out on cross- 
examination, if they exist. And it should be remem- 
bered that counsel who is cross-examining a witness 
has a fairly wide latitude to take the witness over a 
great many things in order to test his capacity and 
undermine his testimony given on direct examination. 

Counsel for the petitioner has a right to require, 
however, and should require the opposing counsel not 
to go outside the field of proper cross-examination. 
This is true even though the evidence has no bearing 
on the point in issue and could not possibly injure your 
case. For counsel to go outside the field of proper 
cross-examination is unnecessarily to burden the record 
with immaterial facts and takes up the court’s time as 
well. And here again, before trying a case, counsel 
should also go over the rules of evidence pertaining to 


objections and exceptions, especially as to the time and 
form. 


Submission of Case 


In most cases when the testimony is concluded, argu- 
ment is permitted, and if permitted, the attorney must 
be ready to condense his argument, and since the mem- 
bers of the Board do nothing but try tax cases, they 
will regard it as a waste of time for the person arguing 
the case to spend any considerable attention on the 
questions which the Board members recognize as not 
arguable. In questions of law, the lawyer arguing the 
case must be familiar not only with the cases on which 
he expects to rely, but he must be ready to answer 
questions from the Bench regarding all decisions of 
the court or Board which have any bearing on sub- 
stantive questions or questions of procedure which are 
involved. The trial brief, spoken of previously, is a 
great assistance in planning the argument. An orderly 
statement of all the essential facts is particularly im- 
portant, and assists in convincing the members who are 
sitting that on the real issues of the case—the turning 
points—the evidence is adequate and convincing. 


After the arguments, each counsel is permitted to 
submit a proposed statement of facts and brief. On 
request, time will usually be given for these. The pres- 
sure of cases to be tried and decided by the Tax Board 
is very great, so that it is even more important than 
before other tribunals that the brief shall be as concise 
as possible and still refresh the members’ recollection 
and furnish argument and authorities. 






















Retroactive Reversals of Policy 
in the Revenue Bill of 1928 


By HucGuH SATTERLEE* 


HE pending Federal Revenue Bill of 1928, while 
in some respects marking progress over previous 
acts, violates more frequently than any statute 
since the war Revenue Act of 1918 a principle or policy 
about the soundness of which it is difficult to believe 
that any difference of opinion could exist among impar- 
tial men. Granting that war may excuse almost any- 
thing, it is conceived that in times of peace and pros- 
perity a taxpayer should possess an inalienable right to 
have his liability to tax, growing out of his acts and 
transactions, governed by a law in force at the time 
of such acts and transactions. More 
specifically, if on a date in the year 
1927 an individual or corporation 
chose to engage in a business trans- 
action which under the revenue act 
in force at that date would involve no 
tax liability, or a readily determinable 
tax liability, such individual or corpo- 
ration should not be subject to a dif- 
ferent and greater liability because of 
the enactment in 1928 of a statute 
changing the treatment for tax pur- 
poses of such business transactions. 
Retroactive tax legislation is unjust 
and impolitic. It is unjust to the per- 
sons who acted in reliance on the ex- 
isting law, and it is bad policy to 
harass business with the suspicion 
that any given transaction may result 
in tax liability based, not on existing 
law, but on a law to be passed in the 
future. It is difficult enough to con- 
strue the statute law on the books 





without being obliged to speculate as to 
what the law may be a year or so hence. 

It may be said that this statement of the matter 
applies equally to a reduction in rates. Aside from the 
obvious consideration that if the finances of the Govern- 
ment warrant it no taxpayer could reasonably object 
to lowered rates, the species of retroactive legislation 
which is particularly objectionable does not involve a 
reduction or increase in rates of tax. In fact, if tax 
rates were so closely adjusted from year to year, de- 
pendent upon the needs of the Government, that slight 
increases alternating with reductions might reasonably 
be anticipated, no one would have much occasion to 
complain. But where, as under some of the present 
provisions of the pending Revenue Bill of 1928, certain 
classes of 1927 transactions would be subjected to 
onerous additional taxes even though the 1927 rates 
be lower than those under the Revenue Act of 1926, 
the situation calls for amelioration. 

Let us get down to cases. 

Section 1 of the Revenue Bill of 1928 provides that 
the provisions of the title relating to the income tax 
shall apply to the taxable year 1927 as well as succeed- 


*Of the New York Bar. 
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ing taxable years. This means, of course, that every 
change in the method of determination of tax liability 
affects 1927 transactions, unless in the case of a par- 
ticular new provision it is specifically provided that the 
change shall not be effective until 1928 or the enact- 
ment of the new act. Every taxpayer must, therefore, 
scrutinize the new bill to ascertain whether transactions 
concluded in 1927 with respect to which he may have 
studied the Revenue Act of 1926 may be differently 
regarded under the Revenue Act of 1928. It would 
appear more logical and convenient that section 1 should 
_____— provide in general that the provisions 
of the new bill should apply begin- 
ning with the taxable year 1928, or 
better still, the taxable year 1929, so 
as to free taxpayers from doubt and 
uncertainty during the portion of 
1928 before the enactment of the new 
bill and to enable them to become fa- 
miliar with its provisions after its en- 
actment. If it be desired to reduce 
the rates of tax for 1927, that can 
readily be prescribed in the sections 
relating exclusively to the rates of 
tax. 

Section 44 of the new bill, cover- 
ing the very live subject of install- 
ment sales, contains an entirely new 
subdivision providing a_ statutory 
method for the ascertainment of gain 
or loss upon the disposition of install- 
ment obligations. If this provision 
becomes law, dealers who sold or 
otherwise disposed of some of their 
installment obligations during 1927 
may find that they realized taxable 
gains of which they had no conception. 

Section 45 authorizes the Commissioner to apportion 
or allocate gross income or deductions among businesses 
controlled by the same interests if he determines that 
such apportionment or allocation is necessary clearly 
to reflect income. This invitation to the Commissioner 
to determine taxes in accordance with his own im- 
pressions of the income which a taxpayer should have 
made, rather than the income which he actually made, 
is explained in the report of the Committee on Ways 
and Means as a broadening of the Commissioner’s 
powers incidental to the elimination of the consolidated 
return provisions. Yet, whereas the elimination of 
consolidated returns is made effective as of January 1, 
1929, section 45 is retroactive to January 1, 1927, and 
would subject taxpayers to the risk that transactions 
heretofore consummated might be disregarded by the 
Commissioner in computing the tax. 

Section 113 in general contains the highly technical 
and complicated reorganization provisions embodied in 
section 204 of the Revenue Acts of 1924 and 1926. In 
paragraphs (7) and (8) of subdivision (a), however, 
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there is omitted the parenthetical clause “(other than 
stock or securities in a corporation a party to the reor- 
ganization),” which appeared in both the 1924 Act 
and the 1926 Act. The effect of this change, if it be 
enacted, will be to subject to substantial additional taxa- 
tion many sales which were made in 1927 in reliance 
on provisions which had persisted in the 1926 Act from 
the 1924 Act. Briefly, under the existing law, if cor- 
poration A by the issue of its stock acquires most of 
the stock of corporation B, the cost base to corpora- 
tion A of the stock of corporation B is its value at the 
date of acquisition, and if corporation A sells this stock 
of corporation B, its gain or loss is determined with 
respect to such base. Under the proposed change the 
base to corporation A would be, not the value of the 
stock of corporation B at the time corporation A ac- 
quired it, but the cost of the stock of corporation B to 
its former owner, who might have paid for it much 
less than its present value. 

Although we are not immediately concerned with the 
policy of the change, the particular clause in question 
was probably inserted in the 1924 and 1926 Acts with 
the idea that the theory of the persistence of the base of 
original owner for purposes of determining gain or 
loss on sale might be carried too far from the stand- 
point both of fairness and justice and of constitution- 
ality. Under the pending bill, which omits the saving 
parenthetical clause, if it be assumed that X, owning 
M. stock which increased greatly in value during his 
period of ownership, transferred it to corporation A 
in exchange for its stock, and subsequently without any 
change in value exchanged the stock of A for the stock 
of a new corporation B, (1) corporation B, if there- 
after it sold the stock of A, would derive a gain based 
on the original cost to X of the M stock; (2) corpora- 
tion A, if it sold the M stock, would derive a gain 
based on the original cost to X. and, (3) X, if he sold 
the stock of B, would also realize a gain based on the 
original cost of the M. stock to him. Three different 
persons would accordingly be taxed on the same identi- 
cal appreciation in value of the original property, and 
the series might indefinitely be extended according to 
the number of corporations which appeared in the chain 
of title. Whatever the merits of the change may be, at 
least the taxpayers who concluded sales in 1927 on the 
faith of the Revenue Acts of 1924 and 1926 should not 
find themselves ruinously affected by a retroactive pro- 
vision of the Revenue Act of 1928. 

Section 115 defines a dividend to mean any distribu- 
tion made by a corporation to its stockholders out of 
its earnings or profits. The corresponding Section 201 
of the Revenue Act of 1926 defines a dividend to méan 
any distribution made by a corporation to its share- 
holders out of its earnings or profits accumulated after 
February 28, 1913. The phrase “after February 28, 
1913,” has appeared in the Revenue Acts of 1916, 
1918, 1921, 1924, and 1926. The stockholders of cor- 
porations which in 1927 distributed some of their sur- 
plus accumulated prior to March 1, 1913, may feel that 
they are caught in a legislative trap. 

Section 506 assumes to validate retroactively waivers 
furnished after the statute of limitations had run. Al- 
though it has been at least doubtful that a waiver given 
without consideration after the running of the statute 
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of limitations would be effective to avoid the bar of the 
statute, the proposed section would enable the Com- 
missioner to enforce a tax barred by the statute as long 
ago as 1924, for example, if later, in ignorance of his 
rights, the taxpayer had given a waiver. 

Section 611 would permit the Commissioner still to 
enforce taxes barred by the statute of limitations prior 
to June 2, 1924, where assessment had been made be- 
fore that date and claims for abatement filed. Also, 
if subsequently, in disregard of the statute of limita- 
tions, the Commissioner had collected such a tax 
through unlawful seizure of property in distraint pro- 
ceedings, or through threat of such seizure, Section 611 
would prevent the refund to the taxpayer of the tax 
illegally collected. No such extreme provision was 
probably ever before contemplated in any revenue act. 
In some cases the attempted effect would be to revive 
taxes barred by the statute of limitations four years 
ago. During such period of years many changes in 
ownership have taken place and corporate properties 
have been transferred to new interests, who have pur- 
chased in reliance on the opinion of counsel that addi- 
tional taxes, if any had ever been due, were long since 
barred by the statute of limitations. 

The report of the Committee on Ways and Means 
accompanying the house bill is almost apologetic with 
reference to this unique section, saying: 

Your Committee appreciates the fact that this provision 

will probably be subjected to severe criticism by some of 
the taxpayers affected. However, it must be borne in mind 
that the provision authorizes the retention and collection 
only of amounts properly due, and merely withdraws the 
defense of the statute of limitations. 
Note that the provision “merely withdraws the defense 
of the statute of limitations.” Why have statutes of 
limitation at all? Surely it were better never to have 
had a statute of limitations than to void it after lulling 
taxpayers into false security based upon it. Probably 
the Ways and Means Committee somewhat misunder- 
stood the Treasury Department’s statements to it. For 
the Committee’s report also says: 

It was supposed that there was no limitation upon the 
collection by distraint of the amount ultimately determined 
to be due. However, the Supreme Court has recently held 
in a case in which the period of assessment expired prior to 
the enactment of the 1924 Act, that the period for collection 
was limited to five years from the date on which the return 


was filed. 

If the Treasury Department supposed that there was 
no limitation upon the collection by distraint of a tax 
once assessed, it was alone in its supposition. In fact, 
prior to the enactment of the Revenue Act of 1924 the 
officers of the Internal Revenue Bureau well knew, as 
did everyone else, that there was serious doubt whether, 
under the Revenue Act of 1921, the statute of limita- 
tions would run in five years from the date of the 
return, regardless of assessment meanwhile. The suit 
mentioned in the Committee’s report, and others similar 
to it, have been pending in the courts for several years. 
The Treasury Department apparently closed its eyes 
to the probable correct construction of the Revenue Act 
of 1921 and is now appealing to Congress to rectify its 
mistake at the expense of hundreds of taxpayers who 
have conducted their affairs in the belief that when 
Congress enacted a statute of limitations it meant it. 


(Continued on page 115) 



















Real Estate Sales as Affected by 
Tax Law and Regulations 


By SAMUEL JOYCE SHERMAN* 


HE prudent seller and purchaser of real property, 

having in mind the Statute of Frauds will un- 

failingly enter into a written contract, containing 
among other things: a description of the property ; 
the selling price; the cash payments; particulars con- 
cerning the mortgages ; the closing date when title is to 
be conveyed; the adjustment of taxes, interest, insur- 
ance and other items. 


At first blush, the question—when does a sale of real 
estate take place?—seems very elementary. The ques- 
tion takes on a more practical aspect in connection with 
the statutory scheme which makes the taxable year “the 
time unit for the purpose of the tax.” (Reg. 65, Art. 
1523.) From an income tax angle, 
therefore, it becomes essential to each 
taxpayer to determine exactly when 
the sale of real estate takes place in 
order that the gain or loss therefrom 
may be included in the proper taxable 
period. 

Thus, assume that on the 15th day 
of December, 1925, Richards and 
Smith enter into a contract where- 
under Richards agrees to sell unto 
Smith a certain house for a considera- 
tion of $15,000. Smith, as an 
“earnest” of his good faith that he 
will go through with the purchase, de- 
posits with Richards $2,000 as a 
“binder” on the contract. It is stipu- 
lated in the contract that title is to be 
closed on January 15th, 1926, to af- 
ford Smith a reasonable time within 
which to make a search with respect 
to the property. On January 15th, 
1926, Richards gives Smith a deed to 
the property, having realized a profit 
on the transaction. By March 15th, 1926, Richards 
has propounded the query: when must he report the 
profit on the sale of the property—in the year 1925 
when the contract was executed, or in the year 1926 
when the deed was given? 


The Treasury Department has definitely ruled that: 
“No realization of gain or loss arises from a mere con- 
tract to sell real estate in the future” (Sol. L. Op. 988, 
2 C. B. 84), which is in harmony with the statutory defi- 
nition of “gross income.” “The term ‘gross income’ in- 
cludes gains, profits and income derived from .. . 
sales or dealings in property. .” (Section 213a.) 


*Attorney at Law, New York City. 


-This ruling supersedes O. D. 568, 3 C. B. 108 (Dec. 1920), a 
short anomalous ruling rendered six months before upon a similar 
state of facts, which reached a divergent conclusion. 
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When Sale of Real Estate Takes Place 

For income tax purposes, a sale of real estate takes 
place under either of the following contingencies, which- 
ever occurs first: (1) at the time when the deed passes ; 
or (2) at the time when possession and the burdens 
and benefits of ownership are from a practical stand- 
point transferred to the buyer. (Sol. L. Op. 988, 
2 C. B. 84, June, 1920.) 

In the illustration above, Richards will report the 
profit which he realized on the sale of the property in 
his 1926 income tax return, the year when the transac- 
tion was closed by the delivery of a deed. 

In O. D. 842, 4 C. B. 89 (June, 1921)', a parcel of 
real estate was sold for 18x dollars. 
The contract was executed in Oc- 
tober, 1920,’at which time the pur- 
chaser paid x dollars. The deed was 
delivered in January, 1921, and the 
purchaser then made a payment of 
3x dollars, mortgage notes being 
given for the balance of 14x dollars, 
payable in four equal annual install- 
ments. The ruling states: ‘Held, that 
as possession of property was given 
and delivery of the deed was made in 
January, 1921, the sale took place that 
year and that no income arising from 
the sale is to be returned for 
a . 


In the Appeals of Bernard Long 
and Arthur Long (1 B. T. A. 792-6), 
the taxpayer deeded two lots to a 
bank in the year 1916, the bank mak- 
ing a payment of $25,000 and giving 
a mortgage for $63,750. Possession 
of the property was not delivered 
until the years 1918-1919. In the in- 
terim between the delivery of the deed in 1916 and 
the delivery of possession in 1918-1919, the taxpayers 
paid interest on the initial payment of $25,000, collected 
rents and paid taxes, whereas the bank paid no in- 
terest on the mortgage. The taxpayers contended that 
the deed was intended to be a mortgage and the sale 
was not closed until possession of the premises was 
given in 1918-1919. The Board of Tax Appeals af- 
firmed the Commissioner’s determination that the 
transaction was closed in 1916 upon delivery of the 
deed and reiterated the judicial dictum that a deed, 
absolute on its face, will not be construed to be a mort- 
gage in the absence of “clear and convincing evidence.” 


In the Appeal of Gideon N. Stieff (2 B. T. A. 1109), 
the taxpayer entered into a contract for the sale of real 
estate in 1919, receiving a deposit at that time; the 
deed was delivered the following year when the bal- 
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ance of the purchase price was paid. The taxpayer, 
who prepared his tax return on a cash basis, contended 
that the sale took place in the year 1919. The Board 
held that “for the purpose of determining gain or loss, 
the sale was made in 1920 and not in 1919.” 

Under a similar state of facts, involving the ques- 
tion when is a sale a closed transaction, the Committee 
on Appeals and Review Recommendations rendered the 
following opinion : 

A sale contemplates the substitution of one asset for another 
asset. Accordingly, the determination of the time of 
realization depends upon when there has been the substitution 
of assets contemplated by the sale of the property. A. R. R. 13, 
2 C. B. 78 (June, 1920.) 

The ruling that a sale is signalized by the substitution 
of assets—on the part of the seller by a conveyance of 
title ; on the part of the purchaser by a transfer of cash 
or other valuable “consideration”—embraces the first 
contingency above stated. It fails to cover a situation 
contemplated by the second contingency where the seller 
lets the purchaser into possession of the property and 
clothes him with all the benefits and burdens of prac- 
tical ownership, such as collection of rents and pay- 
ment of carrying charges, before the purchaser has 
made any payment whatsoever to the seller. 

In O. D. 751, 3 C. B. 116 (Dec., 1920), real estate 
was sold in 1920 under a contract to deliver the deed 
in 1925. The buyer took possession in 1921, made a 
part payment and assumed a mortgage. The agreement 
provided that the seller was to deliver the deed in 1925 
at which time the buyer would give a purchase money 
ee for the unpaid balance. The ruling states: 

it is held, that any gain or loss from the sale 
is to be reported by A (the seller) for 1921, the year 


in which B (the buyer) received possession and con- 
trol of the real estate.” 


Contracts, Involving Multiple Sales 


A contract providing for deferred payments and a 
release of title to a portion of the premises as payments 
are made has been construed in O. D. 835, 4 C. B. 88 
(June, 1921) as giving rise to a series of sales, severally 
taxable when and as the payments are made. In the in- 
stant case, a corporation obtained possession of-a mill 
plant together with a large tract of timber land owned 
by a partnership upon a down payment of 200x dol- 
lars. The contract also required the corporation to make 
cash payments of certain specified sums within one to 
four years from the date of contract, and as each of the 
stipulated payments were made, the partnership would 
release to the corporation its interest to all timber and 
certain specified sections of land. The entire transaction 
was represented by the contract, no notes or other 
negotiable paper having been given. The ruling was: 


The sale of the property covered -by the contract with the 
N corporation should be considered as having taken place only 
when and as the payments stipulated in the contract are made 
and the property is released to the company. The sale of each 
parcel of the property is, therefore, to be treated as a separate 


transaction. 
Assignment of Contract to Purchase Real Estate 
Before Delivery of Deed 

In the Appeal of Edwin M. Brown, 1 B. T. A. 502 
(decided Jan. 31, 1925), the taxpayer acquired in the 
year 1917 an oral option to purchase a farm. That same 
year he sold all his right, title and interest in the farm 
to the Standard Brick Co. and received therefor bonds 
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and preferred stock of the corporation. In 1918 the cor- 
poration advanced to the taxpayer sufficient cash where- 
with to exercise his option and he acquired legal title 
to the farm, thereafter conveying it to the corporation. 
Held, that the transaction was closed and the gain 
should be included “in gross income for 1917.” The 
opinion further says: 

: He (the taxpayer) received the entire consideration 
for the interest which he sold in 1917. When the Standard 
Brick Co. turned over to him in 1918 the amount of money 
which was required to pay the purchase price stipulated in 
the opinion, he had no interest of any kind in the land. He 
acted merely as agent for the Standard Brick Co. in paying 


over the money for it and was merely a conduit through which 
legal title passed. 


Abandonment of Title 

In the Appeal of J. Schwarsler Co., 3 B. T. A. 535 
(decided Jan. 30, 1925), the taxpayer owned certain 
lots which decreased in value on account of changes in 
neighborhood, and taxes had been permitted to accumu- 
late until they equalled or exceeded the value of the 
property. The taxpayer thereupon made an entry upon 
his books of account, writing off the cost of the lots as a 
loss, claiming an abandonment of the property. The 
Board of Tax Appeals held: 

Losses from dealings in real or personal property growing 
out of the ownership thereof are deductible only when ascer- 
tained and determined upon an actual, completed and closed 
transaction during the taxable year and are not sustained 
through the mental processes by which a taxpayer determines 
that the property is worthless and charges it off on its books, 
while it still retains the title to the property itself. 

To spell out an abandonment, there must be a legal 


relinquishment of title such as in the case of the delivery 
of a deed. 


Payments Made’ Prior to the Sale of Real Estate 


Ordinarily, the seller will insist upon the purchaser 
to make a cash payment at the time of the execution of 
the contract as an “earnest” of his good faith in carry- 
ing out his end of the bargain. Where the execution 
of the contract and the consummation of the sale do 
not take place within the same taxable period, the prob- 
lem arises as to the manner of treatment of the “earnest 
money.” 

The following rules govern the treatment of “earnest 
money’’ paid in a taxable year antecedent to the year 
in which the sale was closed: 

1. Payments made prior to the sale are to be applied 
in reduction of cost. (Sol. L. Op. 988, 2 C. B. 84.) 

2. As long as such payments are less than cost, no 
income accrues. Insofar as such payments exceed cost, 
they represent income to the extent of the excess. (2 
C. B. 84, supra; and O. D. 631, 3 C. B. 204, Dec., 1920.) 

To illustrate the application of these rulings: In 
1925, Richards enters into a contract with Smith for the 
sale of a house, accompanied by a down-payment of 
$4,000. The selling price is $25,000; the cost $10,000; 
the gross profit $15,000; balance of $21,000 to be paid 
in 1926 upon delivery of the deed. In 1926, Richards 
will compute his profit, in accordance with the Depart- 
ment’s rulings, as follows: 


Cash received in 1926 on account of Purchase Price... .$21,000 
Cer ae Rs ogo ink cane o Won in euhaeeeeel ,000 
Less: Payment upon Execution of Contract.. 4,000 
eS GONE 20). alas cies clngcodds.«.bon usike otk 6,000 





Gross Profit Reportable in 1926 $15,000 
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In O. D. 631, supra, the taxpayer received a deposit 
of $2,500 and died before the sale was closed. It was 
held that no portion of that amount is to be reported as 
income for the decedent “inasmuch as it represented 
merely a deposit or earnest money to bind the contract, 
no sale of the property having actually taken place.” 

Payments in Escrow 


Frequently at the closing of title, certain items of 
adjustment, such as taxes, interest, commissions, etc., 
cannot be settled to the mutual satisfaction of the pur- 
chaser and seller; and rather than adjourn the sale, it 
is stipulated that a reasonable sum of money be placed 
in escrow, to be disbursed in such manner as the parties 
agree will be equitable in the light of subsequent con- 
ditions and developments. The seller is not 
liable for income tax upon any part of the purchase 
price in escrow until actually received by him.” (Sol. 


Mem. 1315, 2 C. B. 82, June, 1920.) 


SUBDIVISIONAL DEVELOPMENT AND 
THE SALE OF REAL ESTATE 
IN LOTS 


The growth of cities and towns has always been 
accompanied by the partition of the land into subdivi- 
sional units and lots for the purpose of more facile de- 
velopment and marketability. Subdivisions of real estate 
may be divided into two general classes, city and subur- 
ban; and these in turn may permit of still further 
classification, such as industrial, commercial and resi- 
dential subdivisions. Subdivisional development projects 
are now legion all over the country. The business of 
the subdivider involves the outlay of considerable capital 
in the purchase of a large tract of land, the surveying 
and staking into smaller parcels and lots, the platting 
of streets and avenues of travel and traffic, the provid- 
ing of various improvements, such as sidewalks, pave- 
ments, sewers, water, gas and electric mains; and 
finally the erection of buildings and other permanent 
structures. 

The real estate subdivider, who has carved numerous 
parcels out of a large tract of land is immediately upon 
selling the very first lot, confronted with a series of 
income tax problems, to-wit: How should the proceeds 
received on the sales of this one lot be accounted for? 
Are the amounts received on the sales of the sub- 
divided lots to be treated as a return of the capital in- 
vested in the entire tract of land with no resultant gain 
until the entire cost has first been recovered? Or, does 
the sale of each lot represent a separate and closed 
transaction for the purpose of accounting for gain or 
loss? And if a measure of gain or loss is to be allotted 
to each parcel sold, on what basis shall the cost of the 
entire tract of land be apportioned to the subdivisional 
units? These questions are largely answered by Article 
43 of Regulations 69, which provides: 

Where a tract of land is purchased with a view to dividing it 
into lots or parcels of ground to be sold as such, the cost or 
other basis shall be equitably apportioned to the several lots or 
parcels and made a matter of record on the books of the tax- 
payer, to the end that any gain derived from the sale of any 
such lots or parcels which constitutes taxable income may be 
returned as income for the year in which the sale is made. 
This rule contemplates that there will be a measure of gain 
or loss on every lot or parcel sold, and not that the capital 
in the entire tract shall be extinguished before any taxable 
income shall be returned. The sale of each lot or parcel will 


be treated as a separate transaction, and gain or loss com- 
puted accordingly. 


March, 1925 


Each Lot Sold a Closed Transaction 


The foregoing regulation states the Department’s 
attitude unmistakably : 

The rule contemplates that there will be a measure of gain 
or loss on every lot or parcel sold, and not that the capital 
in the entire tract shall be extinguished before any taxable 
income shall be returned. The sale of each lot or parcel will be 


treated as a separate transaction and gain or loss computed 
accordingly. 


Any gain derived from the sale of any lots or sub- 
divisions must be returned as income for the year in 
which the sale was made. The time of sale with respect 
to any such lots is determined by the same test that 
applies to the sale of any other real estate, that is, when 
the deed has been delivered or possession and the bur- 
dens and benefits of ownership have been transferred 
to the buyer, whichever occurs first. 

It should be noted that the regulation under con- 
sideration seems to limit its application to situations 
“where a tract of land is purchased with a view to 
dividing it into lots or parcels of ground to be sold as 
such. ” The question immediately suggests it- 
self whether a different rule prevails in case a large 
tract of land is purchased with the original intent of 
holding it as an estate or selling it as an entirety but 
is later subdivided and sold im lots. Thus in O. D. 
1072, 5 C. B. 89, a taxpayer purchased real estate in 
1916 “with the view of reselling same as a whole,” 
but in 1917 he sold an easement to a railroad com- 
pany and in 1921 he sold an additional parcel, making 
in all about one-third of the original tract. Although 
the land in question was not purchased with a view of 
subdividing and reselling in lots and therefore would 
not come within the purview of Article 43 of the Regu- 
lations, nevertheless, the decision states : 

Inasmuch as the original intention of A was to sell the tract 
of land in its entirety, advice is requested as to whether he 
may consider all amounts received by sales of any portion of 
it as a return of capital until the total amounts received equal 
the cost price to him, or whether he will be required to estab- 
lish a cost price per unit of the tract of land and consider 


each portion sold as a separate transaction for the purpose of 
accounting for gain or loss. 

Held, that the sale of each parcel of the land sold is a 
separate transaction requiring for income tax purposes an ac- 
counting of gain or loss sustained thereon. A therefore realized 
gain or loss on such sale to the extent that the sale price 
was greater or less than the cost price to him. 


Cost of Each Lot Sold—Equitable 
Apportionment Method 


Article 43 of Regulations 69 provides: 


The cost or other basis shall be equitably apportioned to 
the several lots or parcels and made a matter of record on 
the books of the taxpayer. 


Assume that a tract of land, acquired at a cost of 
say $100,000, has been subdivided into 100 lots. To 
ascribe to each lot a cost valuation of $1,000 would be 
an equal apportionment but not necessarily an equitable 
one. Real estate appraisers recognize that numerous 
factors enter into the determination of realty values, 
such as location, utility, size, shape, transportation facil1- 
ties, thoroughfare conditions, action of the sun, busi- 
ness conditions, social conditions, plottage, character ot 
the soil, depreciation, obsolescence appreciation, build- 
ing and zoning restriction, etc.” It is elementary that a 
corner lot is more valuable than an inside lot or that a 
rectangular lot is worth more than an irregular lot; 


2See Blake Snyder: Real Estate Handbook, Chapter VI. 
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and that an equitable method of apportioning cost would 
take cognizance of all these variants. 

In I. T. 1843, II-2 C. B. 72, the taxpayer sold a cer- 
tain portion of and from a larger tract. It appeared that 
the land involved in the original tract varied greatly in 
character; some being comparatively good and tillable 
and would command a high price, while the other parts 
of the land being of poorer quality brought a much 
lower price. The Department expressed the following 
views : 

Under these circumstances, it is manifest that a purchaser of 
a tract of land containing acreage so varied in character as the 
tract involved, would not pay the same price for the poorer 
quality of land described in the taxpayer’s affidavit as he would 
for the better land. The regulations are clear in stating that 
the cost of the land should be equitably apportioned. While 
an equitable apportionment might in some cases represent a 


ratable apportionment, “equitably” must be held to mean 
“fairly” rather than “ratably.” 


It is therefore held that the taxpayer should be permitted to 
show by competent evidence the actual proportion of the cost 


of the entire tract which is properly allocable to the portion 
sold. 


In O. D. 1072, supra, the Department declared 
similarly that “proper regard” be “had for the relative 
value of the land sold to that unsold.” 


Future Development Expenditures Added to Cost 


A clause frequently met in subdivision sales con- 
tracts is that the subdivider lay the sidewalks, pave 
and grade the streets, provide sewerage and drainage 
facilities, install gas and electric mains. It frequently 
happens that all these improvements have not been be- 
gun or completed prior to the sale of the lots. The 
Department has adopted a ruling to meet these circum- 
stances which is in accord with sound accounting prac- 
tice, to-wit: 

Where building lots contained in a given tract of land are 
sold before the contemplated’ development work is completed, 
the profit realized should be determined on the basis of the 
cost of the land or its fair market value on March 1, 1913, if 
acquired before that date, plus actual and estimated future ex- 
penditures for the development of the property in accordance 
with the contract of the sale. (O. D. 226, 1 C. B. 76.) 

Should the taxpayer’s estimate of the future develop- 
ment expenditures prove to be incorrect, however, he 
will be obliged to file amended returns later, adjusting 
the tax returns for the years affected, in accordance 
with the following ruling: . 

Profit realized on the sale of lots, the selling price of which 
includes the cost of certain development work already made or 
to be made in accordance with the contract of sale, should be 
based on the cost of the land to the vendor, or its fair market 
value as of March 1, 1913, if acquired prior to that date, 
plus the actual and estimated future expenditure for develop- 
ment. If the estimated future expenditures should be subse- 
quently ascertained to be incorrect, amended returns should be 
filed as the basis for an adjustment of the tax for the Years 
affected. The cost of such development having been taken 
into consideration in determining profit, expenditures for this 
purpose cannot be deducted from gross income in subsequent 
returns. (O. D. 567, 3 C. B. 108.) 

In the are of the Kentucky Land, Gas and Oil 
Co.,2 B. T. A. 838, the taxpayer subdivided a tract of 
land into lots, 20 feet by 40 feet each. The taxpayer 
sold some of these lots under a contract which con- 
tained a covenant that an oil well would be drilled 
when a stipulated number of lots had been sold. The 
Commissioner refused to allow the expense incurred 
in drilling wells as an additional cost of the property 
sold. The Board, on the other hand, held: 
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The cost of drilling this well is therefore an additional 
cost of the property and the proper charge against the sale 
price of the lots sold during 1919 before determining the gain 
derived from the sale thereof. The gain to the taxpayer is 
the difference between the selling price of the lots and the 
cost thereof plus the cost of the well. 


The principle in this case would apply with equal 
force to ordinary subdivision improvements. 

Carrying Charges Added to Cost of Property 

Many family fortunes are said to owe their origin to 
the fact that some shrewd progenitor, foreseeing the 
growth and the development of the community in the 
direction of his property, held on to his lots and stood 
the interest, taxes and other carrying charges until the 
tide of the increased land values set in. One who has 
held vacant lots or unimproved property for a number 
of years is vitally concerned with the question: May 
carrying charges on unproductive property be capi- 
talized—that is, added to the cost of the property? 

In Kate L. Westerfield v. John T. Rafferty, Collector, 
4 Fed. (2nd) 590 (decided eJanuary 6, 1925),® the 
taxpayer purchased a piece of unimproved real estate 
in 1910 at a cost of $13,000. She held the property 
for a period of 11 years and during that time expended 
the sum of $9,552.56 for interest, taxes and other 
carrying charges. In 1921 she sold the property for 
$22,000. In filing a return of her income, the tax- 
payer reported a loss of $1,322.56 on the sale of the 
property, computed as follows: 
CORB Tcine irs, Blo Sete civdednd tea wstRtaed $13,800.00 


Carrying Charged Added sisi cs ccccccccesceeees 9,552.56 
isd Sikh Mb RG ceacd cle Ceeenval bia “$23, 322.56 
RAs TE I aah cb cb xine ds comaiadens 22,000.00 
NOI soit Ertan AS a a hk hi eter ds cacti ae ee $ 1,322.56 


The Collector of Siaiani Revenue disallowed the de- 
duction of the carrying charges and was sustained by 
the Court, which held that it was a misnomer to call 
taxes and interest “carrying charges” since they are 
paid not to carry the property but because the property 
is carried or someone else carries the property. The 
decision continues to state: 

Therefore these taxes, assessments and interest paid are by 
nature not necessarily to be considered part of the capital in- 
vestment. Their purpose is entirely different. They are not 
so inherently and by necessity a part of the cost or capital 
investment of the property that they ust be considered in 
ascertaining a gross gain in the value of the property itself 


and be deducted from a sale price thereof before any gain can 
be ascertained. 


In S. M. 5033, appearing in the Internal Revenue 
Bulletin of March 8, 1926,* the Department renders 
the following explanation of the term “carrying 
charges” 

The term “carrying charges” includes interest, taxes and 
similar items paid on account of unproductive property. The 
theory upon which carrying charges (in the case of unproduc- 
tive property) are considered as properly chargeable to capital 
is that the payments are actually made out of capital funds, 
since there is no income out of which to make the payments. 

The ruling states further that the taxpayer is entitled 
to capitalize such payments as were made on account 
of interest, taxes and similar items, to carry unproduc- 
tive property, only in case such items were not taken 
as deductions in computing net income or used in de- 


(Continued on page 114) 


“3Reported in IV-1 C. B. 97. 
4V-1 C. B. 9. 





As TIME passes without action on the revenue bill the 
circumstances operating against the probability of any 
revenue legislation accumulate. It is true that an election 
year predisposes Congress to reduce taxes, as it is an inex- 
pensive way as far as the legislators themselves are con- 
cerned to curry the favor of a not unimportant portion of 
voters, but there are important opposing factors that need 
to be taken into consideration in appraising tax legislation 
probabilities. 2 

In order of importance they would probably take sequence 
as follows: : 

(1) The business slump that occurred in 1927 is prac- 
tically certain to substantially reduce tax receipts this year, 
and, to further add to the uncertainties regarding the Treas- 
ury situation in this and following years, there is yet no 
basis for a definite conclusion as to the extent of extraordi- 
nary appropriations which will be made. Final action is yet 
to be taken on the proposed billion dollar naval expenditure 
orgy. Smaller appropriations individually, but which in the 
aggregate may seriously deplete the surplus that otherwise 
might be expected if the present rates remain in effect, are 
probable for flood relief, public buildings, merchant marine, 
and agricultural relief. Further, pressure may be placed on 
Congress to make a special appropriation for public works 
to alleviate the serious unemployment situation. 

(2) The law as it stands is sure to produce adequate 
revenue. Therefore, from the standpoint of government 
financial requirements, there is no necessity that the bill 
pass; 

(3) While tax reduction would afford considerable bene- 
fit to business, business generally is not in a condition which 
makes tax reduction vital to the general welfare of the 
country; 

(4) If the Democrats and progressive Republicans com- 
bine in the Senate, they may force such a reduction in tax 
that the President will necessarily have to veto the measure 
on Secretary Mellon’s advice. Should the Democrats and 
Progressives be defeated in Congress on this maneuver, they 
could then go before the country and point out that they 
were the ones who stood for tax reduction and that the 
Republicans stopped such an achievement; 

(5) Should it look like the Republicans of the conserva- 
tive wing were going to get away with a controlling reduc- 
tion and gain credit for the performance, the Democrats, 
Progressive and dissatisfied regular Republicans could pos- 
sibly hang a tariff reduction rider on the bill which would 
force a veto from the President. It looks a little as though 
“one side is afraid and the other side ‘dassent’.” 


HOUGH no official estimate of the reduction in revenue 

on account of last year’s business slump has been made, 
Treasury officials would apparently not be surprised if the 
decline proves to be as much as 10 per cent. This would 
mean that income tax receipts on March 15 would be about 
$50,000,000 less than a year ago and that total collections 
on the basis of incomes for the calendar year 1927 would 
show a drop of approximately $190,000,000 from the pre- 
ceding year. 


HE announcement that Representative William R. 
Green, chairman of the Ways and Means Committee is 
to resign to accept a position as a judge of the Federal 
Court of Claims is unwelcome news to those who are inter- 
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ested in the application of uniform equity in Federal tax 
legislation. 

Mr. Green has an enviable record as congressman. In 
taxation matters he has pursued a courageous course in ad- 
herence to sound economic principles as a guide where deference 
to selfish demands of powerful interests might have been 
much easier. His thorough knowledge of public finance 
has given him wide recognition as an authority in the field. 

Some shift in policies of the Ways and Means Committee 
may follow Mr. Green’s resignation. His successor will 
probably be Representative W. C. Hawley of Salem, Ore- 
gon, senior Republican member of the committee. Mr. 
Hawley is classed as a “conservative,” and is regarded as 
being likely to give more heed than Mr. Green to pressure 
for repeal of the Federal estate tax and other of the pro- 


posals of Secretary Mellon which heretofore have been re- 
jected. 


Le Treasury Department’s recent report on refunds of 
illegally collected taxes met with severe criticism in both 
houses of Congress. William Williamson of South Dakota, 
chairman of the new House Committee on Expenditures 
described the contents of the report as being presented in 
“the most confusing way possible.” He charged that the 
report, which covered 12,133 typewritten pages and told of 
the refund of $103,858,687 to about 240,000 individuals, 
ranging from 1 cent to approximately $5,000,000 in one case, 
was unsystematically arranged and confusing to anyone 
desiring information as to whom the refunds had been paid. 

The following resolution introduced by Senator James T. 
Heflin of Alabama was adopted by the Senate on Janu- 
ary 27: 

Resolved. That the Secretary of the Treasury be, and 
is hereby requested to furnish to the Senate a list by states 
of the names of people to whom taxes have been refunded 
amounting in each case to $25,000 or more in the last re- 
fund of taxes made by the Secretary of the Treasury. 

The Senate resolution was not adopted in form, as in- 
troduced. It was originally demanded that a revision be 
made of the complete list, grouping the refund recipients 
by states. This met with the objection that the Treasury 
Department would be put to an excessively heavy expense 
in making such a compilation. 


| piraipinte answer to the source of the large annual Treas- 
ury surpluses during recent years was given by Charles 
R. Nash, assistant to the Commissioner of Internal Revenue, 
in testimony presented to the House Appropriations Com- 
mittee that back tax collections from 1917 to June 30, 1927 
were $3,665,400,375. For 1927 such collections amounted to 
$383,965,350, or one-half of the surplus, and for the preced- 
ing year $404,537,000. Mr. Nash estimated back tax col- 
lections for this fiscal year at $260,000,000. 

Refunds of taxes illegally collected in the period from 
1917 to June 30, 1927 totaled $827,281,843. Refunds amounted 
to approximately 22.6 per cent of the amount recovered as 
a result of audits and 2.3 per cent of the total collected dur- 
ing the period. 

“IT believe that we have about reached a stable organiza- 
tion for our present tax law,” Mr. Nash said. “In 1926 we 
were able to accept and close 75 per cent of the cases that 
were filed. I think we always ought to audit and examine 
at least 25 per cent of the cases in any year and that tax- 
payers will never reach that stage of perfection in filing 
their returns where we will not be able to recover from 
$100,000,000 to $200,000,000 a year by auditing. 

“We have new people starting in business all the time 
and we have new taxpayers filing returns who are not 
familiar with the laws and regulations. We have new con- 
ditions arising constantly. New mines are being discovered, 
new oil wells are being brought in. With our present law, 
and handling 5,000,000 taxpayers a year, we will need sub- 
stantially the organization that we have today.” 


NNOUNCEMENT has been made of the resignation of 

Charles R. Nash, assistant to the Commissioner of In- 
ternal Revenue, effective March 31. His successor has not 
been named, but prevailing opinion appears to be that H. F. 
Mires, deputy commissioner of Internal Revenue and head 
of the Accounts and Collections Unit, will receive the ap- 
pointment. 
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T=. Illinois gasoline tax of 2 cents per gallon was held 
unconstitutional by the Illinois Supreme Court on Feb- 
ruary 24. In all of the other states but New York and 
Massachusetts a tax on gasoline sales is levied. 

During the first half of 1927, 13 states increased gasoline 
taxes. All increases were 1 cent per gallon excepting a 
%4-cent increase by Wyoming and 2-cent increases in Ala- 
bama, Maryland, New Mexico and Texas. During 1926, 
increases were made by North Dakota, Georgia, Mississippi 
and Kentucky. 

Gasoline tax per gallon according to states on December 
31, 1927, follows: 

Two cents—Connecticut, District of Columbia, Illinois, 
Kansas, Louisiana, Minnesota, Missouri, Nebraska, New 
Jersey, North Dakota, Rhode Island, Washington, Wiscon- 
sin; total, 13. 

Three cents—California, Colorado, Delaware, Indiana, 
Iowa, Michigan, Montana, Ohio, Oklahoma, Oregon, Penn- 
sylvania, Tennessee, Texas, Vermont, Wyoming; total, 15. 

Three and one-half cents—Utah; total, 1. 

Four cents—Alabama, Arizona, Georgia, Idaho, Maine, 
Maryland, Mississippi, Nevada, New Hampshire, North 
Carolina, South Dakota, West Virginia; total, 12. 

Four and one-half cents—Virginia; total, 1. 

Five cents—Arkansas, Florida, Kentucky, New Mexico, 
South Carolina; total 5. 

Below are indicated the states either imposing a tax dur- 
ing 1927 for the first time or increasing tax during the year. 
All these increases took place up to July 1, so that states 
could take advantage of large gasoline consumption during 
the summer months: 

Alabama, 2 to 4 cents; Arkansas, 4 to 5 cents; Colorado, 
2 to 3 cents; Delaware, 2 to 3 cents; Idaho, 3 to 4 cents; 
Illinois, 2 cents (new tax); Maryland, 2 to 4 cents; New 


. Hampshire, 2 to 4 cents; New Jersey, 2 cents (new tax); 


New Mexico, 3 to 5 cents; Ohio, 2 to 3 cents; Rhode Island, 
1 to 2 cents; Texas, 1 to 3 cents; Vermont, 2 to 3 cents; 
Wyoming, 2% to 3 cents. 


Supreme Court Decisions 





Business Expense.—Attorney fees incurred in the defense 
of a suit for accounting brought by a former partner of the 
petitioner constituted a deductible business expense, accord- 
ing to the decision of the United States Supreme Court in 
Kornhauser v. United States. The decision of the Court of 
Claims, (not yet reported) decided Feb. 1, 1926, was re- 
versed. 

Dividends, Taxation of—Act of 1917.—The decision of the 
Court of Claims in the case of Fred M. Kirby v. United 
States, January 17, 1927 (not yet reported) was affirmed by 
the United States Supreme Court on authority of Mason v. 
Routzahn, Collector, (not yet reported) decided Nov. 21, 1927. 


This was a suit for refund of income taxes on dividends 
received by the petitioner in March, April and June, 1917, 
following declaration of the dividend early in the same year. 
At the time the dividend was declared no 1917 profits were 
ascertainable; however, total earnings for that year were 
sufficient to meet the dividend. The refund claim was 
based on the argument that the dividends were in fact paid 
out of a surplus held at the close of the year 1916 and aris- 
ing from the profits of that year, and were therefore tax- 
able at the rates under the 1916 act. The decision of the 
Court of Claims, affirmed by the Supreme Court, holds that 
the dividends were taxable at 1917 rates under Section 31 
(b) of the 1916 Act as amended by the Act of 1917. 

Interest on Refunds.—Interest on refunds should be com- 
puted under the provisions of the act in force when the al- 
lowance was made (Oct. 11, 1923) and Section 1019 of the 
Act of 1924 was not intended to change the basis of refund 
allowances made before the enactment of the 1924 Act, the 
United States Supreme Court held in United States, Peti- 
tioner v. Magnolia Petroleum Company, et al., on writ of 
error to the Court of Claims of the United States. 


'T. D. 3831, V-1 C. B. 266. 
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The Court further held, on authority of Girard Trust 
Company v. United States, 290 U. S. 163, that the protest filed 
was not sufficient under Section 1324 (a) of the 1921 Act to 
support a claim for interest from the date of payment of 
the taxes. The grounds asserted in the protest were that 
the taxing acts were ambiguous, uncertain and unconsti- 
tutional; that they did not apply to the respondent; that the 
regulations prescribed under them were not authorized; and 
that the method prescribed for applying the rates under the 
War Excess Profits Tax Act was arbitrary and unjust. 


WONG ING) 











“The protest gave no information and stated nothing that 
would aid in determining whether an overassessment was 
made,” said the Court. 


Under the assumption that the protest is inadequate, the 
respondent insisted that it is entitled to interest on the full 
amount of the refund from six months after the filing of 
its first claim. This point was referred to the lower court 
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for definite determination of the controlling facts and for 
judgment. 
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Liquidation Distributions—Act of 1918—Amounts dis- 
tributed in 1919 in liquidation of a corporation out of earn- 
ings and profits accumulated since February 28, 1913 are 
payments in exchange for its stock and subject to both 
normal and surtax under Section 201 (c), Act of 1918, the 
United States Supreme Court held in Arnold J. Hellmich, 
Collector, Petitioner v. Isadore M. Hellman. The decision of 
the United States Court of Appeals, Eighth Circuit, 18 Fed. 
(2d) 239, was reversed. 


Northwestern University Resists California 
Inheritance Tax Levy on Gift 


HE State of California, through Ray L. Riley as 

Controller, on February 2nd, filed an action against 
Northwestern University, an educational institution of 
the State of Illinois, claiming an inheritance tax against 
the university respondent by reason of a transfer to the 
university on March 16, 1926 of the sum of $4,000,000 
by Elizabeth J. Ward, deceased, widow of Montgomery 
Ward, the founder of the mail order house in Chicago 
bearing his name. 


Certain securities representing the trust, and in which 
trust indenture Mrs. Ward retained an interest in the 
nature of an annuity payable to her of $160,000 during 
her life, represented stock in a California corporation. 
The transaction, was completed in the State of Illinois. 
The certificates representing the California stock were 
endorsed and delivered to the university at Chicago but 
were not transferred on the books of the corporation 
during the life of Mrs. Ward, she dying July 26, 1926 
in Illinois. The residence of Mrs. Ward was in Illinois. 
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The efforts of the State of California to collect the 
tax are being resisted on three principal grounds: 


(a) That the Inheritance Tax Act is arbitrary and 
capricious and a direct discrimination against nonresi- 
dent charities by reason of the fact that the California 
Inheritance Tax Law exempts from tax charitable and 
educational institutions situated in California while it 
taxes at the most oppressive rates noted in the law 
nonresident charities and is therefore unconstitutional 
and invalid. 

(b) That the state is without authority to exact a 
tax by reason of the fact that there was no property 
in the State of California owned or in which decedent 
had an interest at time of death, and therefore no asset 
upon which its tax could attach; further that the juris- 
diction of the courts of this state is not invoked in the 
matter of passing property at death, all rights and in- 
terest in said corporate stock having been fixed and 
determined under the trust indenture of March 16, 
1926. 

(c) The report of the Inheritance Tax Department 
treats as invalid the provisions of Section 2%4 of the 
Inheritance Tax Act which provides for a flat tax of 
2 per cent on intangibles owned by nonresident de- 
cedents, but on the other hand subjects the property to 
tax at the progressive rates of the law. The state author- 
ities assume the position that their flat rate tax section 
is unconstitutional by being a discrimination against 
estates of resident decedents and favoring nonresidents, 
yet they fail to recognize the discrimination in exempt- 
ing from tax local charities while subjecting to tax 
nonresident charities. 
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Tax Decisions by Lower Courts 


Amortization—Coal Shafts.—The cost of opening two 
shafts in a coal mine is amortizable under Sec. 234 (a) (8), 
Act of 1918, for it was not mtended to restrict the meaning 
of “facilities” by the preceding words “buildings, machinery, 
equipment,” but rather to enlarge it to take in anything and 
everything contributing to the general result of winning the 
war. Decision of District Court, N. D. of Alabama, 21 Fed. 
480, affrmed.—Circuit Court of Appeals, Fifth District, in 
The United States of America v. Corona Coal Company. 
1-25-’28. 


Capital Stock Tax—Organizations Taxable.—For purposes 
of capital stock tax for fiscal years ending in 1920, 1921 and 
1922, a holding company created for purpose of effecting a 
reorganization of a railroad system held to be “doing busi- 
ness.”—U. S. District Court, So. Dist. of New York, in 
The Western Pacific Railroad Corporation v. Frank K. Bowers, 
Collector, Law 34-302. Decided 12-31-’27. 


Collection of Taxes.—A court has no power to enjoin the 
collection of a tax barred by the statute of limitations. 


Sec. 274 (a), Act of 1926, permitting injunction pending an 
inquiry before the Board of Tax Appeals extends only to 
the collection of a “deficiency” as defined by Section 273, 
Act of 1926, and is not applicable since no “deficiency” has 
been asserted, in a case where the amount claimed by the 
Government does not exceed amount shown to be due on 
the return though such amount was qualified by a simultane- 
ous request for special assessment under Sections 327 and 
328 (1918 or 1921 Act?) but without a substitute computa- 
tion on the basis of such requested special assessment. 


Section 1106 (a), Act of 1926, ought to be so construed as 
to prohibit only the refund of overpayments voluntarily 
made.—U. S. District Court, No. Dist. of Georgia, Atlantic 
Div., in Peerless Woolen Mills v. J. T. Rose, Collector. De- 
cided 1-14-’28. 
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The collection of a tax barred by the statute of limitations 
may be enjoined, for Sec. 1106 (a), Act of 1926, extinguishes 
the liability in such case and hence Rev. Stat. Sec. 3224 
does not operate.—Supreme Court of the District of Co- 
lumbia, in Edward P. Mertz v. Andrew Mellon, Secretary of 
the Treasury, et al. Equity No. 47450. Decided 1-20-’28. 





The statutory limitations upon collection of taxes do not 
apply to the recovery of taxes erroneously refunded.—Cir- 
cuit Court of Appeals, Ninth Circuit, in Cynthia R. Talcott, 
Executrix, v. United States of America. No. 5144. Filed 


1-30-'28. . 





Collection of additional taxes for 1918 assessed in 1925 
within the statutory period as extended by an agreement 
with the Government signed March 1, 1924, is not barred 
until six years after such assessment.—U. S. Dist. Court, 
W. D. La., Shreveport Div., in Florsheim Brothers Dry 
Goods Company v. United States of America. At Law No. 
1623. Decided 2-4-’28. 








YOUR SALESMEN— 


will keep their traveling expense records easily and cor- 
rectly if you furnish them with 


BEACH’S “COMMON SENSE” TRAVELERS’ 
EXPENSE BOOKS 


Weekly or Monthiy 


Write for Samples and Prices 


Beach Publishing Co. 


750 Book Bldg. Detroit, Mich. 


“Just the Necessity You Wished to Have” 


Is Your Desk Littered with Papers? 


y?? 


MADE BY 


SUPERIOR 
EQUIPMENT CO. 


DETROIT. MICH. 





A MODERN DEVICE 


For the busy executive as well 
as other business men, place the 
“ALPHA DESK TRAY” on 
your desk today, and you will 
find real joy in tomorrow’s 
work! 


You can locate the necessary paper which is quite often mislaid or neglected when covered up or mixed with other unnec- 
essary literature. This will not happen when you will place the “ALPHA DESK TRAY” on your desk. 
Obtainable in both single and double compartments, finished in olive-green baked enamel. Made of heavy sheet steel, 


electric welded. 


The ALPHA TRAY may also be used for posting statements and ledger sheets with your bookkeeping machines and it 


has hundreds of other varied uses. 


You'll find new joy in tackling the morning’s work when it is all assorted in easily accessible, compact form. 
Put the “ALPHA DESK TRAY” to work today. It assembles correspondence, current working papers, and all sorts of 
“desk literature” into one neat, workable unit. If not handled by your office, outfitter, order direct. 


SPECIAL PRICES:—No. 1 Letter Size, Single 


No. 1-A Letter Size, Double 


PLACE YOUR ORDER TODAY—ORDER BY NUMBER—SHIPPED POST PAID. 


Prices include High-Grade Pressboard, Printed Tab Alphabets. Extra for Metal Tabs, $2.00 per Set. 
Terms: Shipped postpaid when order includes remittance or net 30 days at Detroit on open account. 


SUPERIOR EQUIPMENT COMPANY, 


Dept. M., DETROIT, MICH., U. S. A. 


SALES AGENTS WANTED AT ONCE. 

















hia — 5 


bed ee OO — =" 


a —" ae 


ns 
es 
24 


'0- 


ot 
ir- 
tt, 
ed 


25 
nt 


Tt, 
ry 
Jo. 





Marcn, 1928 


Community Property.—The interest of the surviving wife 
in community property of her deceased husband and her- 
self, both domiciled in California, is subject to the Federal 
estate tax imposed by the Act of 1918.—Circuit Court of 
Appeals, Ninth Circuit, in Cynthia R. Talcott, Executrix, v. 
United States of America. No. 5144. Filed 1-30-’28. 


Corporation Stock, Valuation of.—The circumstances un- 
der which stock of a corporation was sold on a stock ex- 
change, taking into consideration the company’s property, 
good will and strategic position and the evidence of those 
most familiar with the property and more competent to esti- 
mate its value, were held sufficient to support a finding of 
the fair market value of the stock different from the price 
at which sold on the exchange. Crosby v. Heimer, 12 Fed. 
(2d) 604. Principle applied in Walter v. Duffy, 287 Fed. 41, 
followed.—Decision of Circuit Court of Appeals, Third Circuit 
in D. B. Heiner, Collector, v. Minnie F. Byles Crosby; D. B. 
Heiner, Collector v. Thomas A. Anderton, Executor. Nos. 
3494 and 3516, October term, 1926. 


Dissolved Corporation—Liability of Stockholders for Cor- 
poration Tax.—Stockholders of a dissolved corporation 
were held liable for their contributory share of the corpora- 
tion tax, in the proportion which the stock held by them 
bore to the whole capital stock, where suit not against all 
stockholders. 

While assessments made against a corporation are 
probably not prima facie evidence of the amount due from 
the stockholders after dissolution, admissions and conces- 
sions of the corporate officers are admissible.—U. S. Dist. 
Court, So. Dist. N. Y., in United States of America v. E. H. 
Garcin, ct al. E. 31-238. Decided 1-26-’28. 

Dividends, Taxability.—(1) Dividends received in 1917 
(declared by the corporation to be payable out of 1916 earn- 
ings) held taxable to the recipients at 1917 rates to the ex- 
tent of the amount of the net profits of the corporation 
earned during 1917 prior to the date of the payment, the 
net profits for such period being determined by prorating 
the total profits earned during the entire year 1917. On authority 
of Douglas v. Edwards, 269 U. S. 204, and Mason v. Routzahn, 
decided by Supreme Court Nov. 21, 1927. (Not yet reported.) 
{Opinion by Judge Graham; Judges Moss and Booth, con- 
curring. Chief Justice Campbell dissented from the above 
conclusion of the court. ] 


(2) Dividend paid in 1919 held a taxable dividend and not 
a distribution of profits accumulated prior to March 1, 1913, 
as designated by the corporation in its declaration. The 
corporation had declared, a short time prior to the above 
declaration, a stock dividend substantially equal in amount 
to the undivided profits earned since March 1, 1913. On 
authority of Douglas v. Edwards, supra. 


(3) Commissioner’s determination that a portion of a 
dividend received in 1919 was taxable as a distribution of 
profits earned since March 1, 1913, sustained for lack of 
evidence. 


(4) Bondholder owning bonds containing a tax-free cove- 
nant clause held not required to include in gross income for 
1917 the amount of the 2% tax which the debtor corpora- 
tion paid to the Government. On authority of Eisner v. 
Macomber, 252 U. S, 189. See Duffy v. Pitney, 2 Fed. (2d 
Ser.), 230, where this question is “fully and satisfactorily” dis- 
cussed.—Decision of the Court of Claims of the United States 
in George D. Horst v. The United States. No. E-89. Decided 
1-16-’28. 





Dividends declared and paid in 1917 were held not to be 
taxable at the 1916 rates but to be taxable at the 1917 rates 
to the extent that the earnings in 1917 to the date of pay- 
ment of the dividends were sufficient to pay such dividends.— 
Court of Claims of the United States in Albert Farwell 
Bemis, et al., v. The United States. No. E-432. Decided 
1-16-’28. 





The date of payment of a dividend and not the date of 
declaration is the date of distribution, and dividends de- 
clared in 1916 and 1917 and paid in 1917 are taxable at the 
1916 or 1917 rates depending upon profits accumulated prior 
to date of payment, following Heimer, Collector, v. Crosby, 
above.—Cireuit Court of Appeals, Third Circuit, in United 
States v. B. D. Phillips. No. 3483. October term, 1926. 
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Estate Tax.—Deduction for Federal Estate tax may be 
made by an estate keeping its accounts on the cash receipts 
and disbursements basis only in the taxable year or years 
in which actually paid, on authority of Mitchell v. United 
States, 271 U. S. 9—Decision of the U. S. Court of Claims in 
The Fourth and Central Trust Company, of Cincinnati, O 
Exr., v. United States. Decided 1-16-’28. 


7 





The value of property transferred by the decedent in 1917 
to trustees with full power and authority to deal with the 
same, to pay income thereot to the grantor’s husband for 
life and after his death to the settlor, and after her death 
to distribute the corpus thereof, is properly included in the 
gross estate of the decedent as property intended to take 
effect in possession and enjoyment at or after her death — 
U. S. District Court, W. D., Penn., in Walter A. May, et al., 
Executors, v. Heiner, Collector. No. 3097. Decided 1-12-’28. 

Excise Taxes.—City Club of St. Louis held not a social 
club or organization and therefore dues paid thereto not 
subject to tax under section 801, Acts of 1918 and 1921.— 
U. S. District Court, E. Div. of E. Jud. Dist. of Missouri, in 
City Club of St. Louis v. United States of America. Decided 
1-3-'28. 





A trustee in bankruptcy, having secured by his own mo- 
tion an order from the referee fixing the amount of excise 
taxes payable for period December, 1919 to January, 1922, 
inclusive, may not later re-open the case where no allega- 
tions are made of fraud, accident or mistake in the making 
of original order.—U. S. District Court, W. D., Penn., In the 
Matter of Universal Rubber Products Company, Bankrupt. 
No. 9857, In Bankruptcy. Decided 1-20-’28. 





Telegraph messages transmitted free by telegraph com- 
pany pursuant to contract with railroad company held not 
subject to “War Tax on Facilities Furnished by Public 
Utilities and Insurance,” Acts of 1918 and 1921.—U. S. Dis- 
trict Court, Dist. of Kansas, Sec. Div., in W. T. Kemper, 
Receiver of the Kansas City, Mexico & Orient Railroad Com- 
pany, v. H. H. Motter, Collector. Decided 12-30-27. 

Excess Profits Tax.—Royalties received, pursuant to a 
ten-year contract for production of phonograph records, 
during 1917 by a noted singer, on accoufft of sales made 
during 1917 of records which had been produced prior to 
1917 held subject to excess profits tax, Sec. 209, Act of 1917. 
—U. S. District Court, So. Dist., New York, in Alma Gluck 
Zimbalist v. Charles W. Anderson. Decided 1-3-’28. 

Income from Municipalities.—Building expert retained by 
Board of Local Improvements, Chicago, in connection with 
the valuation of buildings affected by certain local im- 
provements held not an officer or employee of a State or 
subdivision thereof and therefore income received during 
1920 and 1921 from such services is taxable-—U. S. Court 
of Claims in Frank H. Mesce v. The United States. Decided 
1-16-'28. 

Inventories—Proof of Valuation Basis—The Board of 
Tax Appeals was held to have deprived the taxpayer of an 
opportunity to prove by competent testimony that the mar- 
ket value of the inventory of a retail merchant can be 
arrived at with reasonable accuracy by adding to or deduct- 
ing from the total cost of the stock a stated percentage of 
such cost, and was reversed.—U. S. Circuit Court of Ap- 
peals, Fifth Circuit, in S. G. Sample Company, Lid.,v. Com- 
missioner of Internal Revenue. Decided 1-24-’28. 

Invested Capital—Invested capital was reduced after 
January 25, 1918, by a dividend declared on that date, pay- 
able in cash or notes at the convenience of the company, 
the dividend being paid partly in cash and partly in notes.— 
U. S. Dist. Court, W. D., Penn., in Logan-Gregg Hardware 
Company, a Corporation, v. D. B. Heiner, Collector. Law No. 
35 


Lessee, Taxable Income.—A lessee for forty-five months 
paying 50 per cent of the profits from its business and 
boarding the lessor and his family during the first year 
must prorate the total amount over the life of the lease and 
may deduct an aliquot part each year as rental expense. 
Decision of District Court, E. D. of Louisiana, 11 Fed. (2d) 
878, affirmed.—Circuit Court of Appeals, Fifth Circuit, in 
Galatoire Brothers v. Arthur Lines, Collector. Decided 1-23-’28. 


ee 
= hse abc tebe S 


+ Yoiidameaist. 









































in 
of 
pl 
1) 
in 


ci 


Cc 





to 
ck 


IV 
th 
n- 
or 
ng 
irt 


of 
an 
ir- 
be 
ct- 


- 
m- 


> 
ly, 
ve 
Yo. 


ths 
nd 
par 
ind 
se. 
2d) 

in 


28. 


March, 1928 


Losses from Business Operations in Foreign Country.— 
The loss from operations in a foreign country was com- 
puted by taking the difference between the net current as- 
sets of the foreign branch at the beginning of the year, ex- 
pressed in terms of United States money, and the net cur- 
rent assets of such branch at the end of the year, expressed 
in terms of United States money, thus rejecting the Gov- 
ernment’s method of computing the profit or loss in foreign 
money, and converting such profit into United States money 
at the close of the year. 


No loss can be taken on francs segregated from the busi- 
ness and set aside for financing a new enterprise, until these 
francs are converted into dollars by an actual exchange. 


No credit can be taken under Sec. 238, Act of 1918, for 
income and excess profits taxes paid to France where, from 
the standpoint of dollar value, there was no income, but 
there was an income from the standpoint of franc value.— 
U. S. Dist. Court, Dist. of Conn., in Frederick Vietor, ct al., 
v. The Salt’s Textile Manufacturing Company. In Equity. 
No. 1848. Decided 1-20-’28. 


Recovery of Tax Payments—Application of Sec. 1106, 
Act of 1926.—Taxes paid in order to avoid penalties and 
threatened seizure of property by distraint after their col- 
lection had become barred by statute of limitations may be 
recovered. Section 1106 (a), Act of 1926, was not intended 
to defeat recovery by taxpayer in such a situation.—U. S. 
District Court, Dist. of Mass., in Aroline C. Gove v. Malcolm 
E. Nichols, Collector. Law No. 2465. Decided 1-19-’28. 





An agreement signed by an executor in regard to the 
property and the value thereof to be used in determining the 
estate tax was held not to be a compromise within Rev. 
Stat. Sec. 3229 and not to bar suit by the executor for the 
recovery of estate taxes paid.—Circuit Court of Appeals for 
the First Circuit in Robert M. Leach, Executor, v. Malcolm 
E. Nichols, Collector. Decided 12-27-27. 


Sale of Property of Decedent—Base for Computing Gain 
or Loss.—Profits upon the sale of property, acquired by a 
decedent during his lifetime and sold by his estate after his 
death, are to be calculated for income tax purposes under 
the Act of 1926, upon the value of the property as of the 
time of death and not upon its cost to the decedent during 
his lifetime.—Dist. Court, So. Dist., New York, in Bankers 
Trust Company, as Executor of Last Will and Testament of 
Mary B. Brower, Deceased, v. Frank K. Bowers, Collector. 
Law 40-292. Decided 1-30-28. (This decision is in accord 
with the decision of the Court of Claims in Nichols, et al., v. 
United States, decided April 4, 1927 [not yet reported] and 
with: the decision of the Board of Tax Appeals in Appeal of 
Straight [7 B. T. A. 177], but contrary to the decision of the 
Court of Claims in McKinney v. United States [62 Ct. Cls. 
180], rendered May 3, 1926.) 


Tax Liens—Priority.—The lien of the United States for 
income taxes due from mortgagor is subordinate to the lien 
of the mortgage which was properly executed and recorded 
prior to the recordation of the notice of tax lien.—U. S. 
District Court, So. Dist. of Florida, in A. A. Ormsbee v. 
United States, et al. In Equity. No. 58, Jan. 14, 1928, and 
in The Phoenix Investment Company, a Florida Corporation, 
v. Joseph M. Buchlman, et al. In Equity. No. 82-M. De- 
cided 1-5-’28. 

Trust Income.—The creator of an irrevocable trust was 
held not to be taxable upon the income received by the 
trustee from the trust property and payable to the husband 
of the creator of the trust, in trust for the benefit of their 
children.—District Court, Dist. of Conn., in Jane B. O’Mal- 
ley-Keyes v. Robert O. Eaton, Collector. At Law. No. 3121. 
Decided 1-21-’28. 


Waiver—Extension of Period for Filing Refund Claim.— 
A waiver filed by an executrix was held sufficient within 
the meaning of Sec. 281 (e), Act of 1924, to extend the time 
for filing a claim for refund of taxes paid by the deceased 
taxpayer.—Court of Claims of the United States in Mary S. 
Aldridge, Executrix, v. The United States. No. F. 61. De- 
cided 1-16-’28. 
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sets of the current edition of The Foulke 
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of $10.00 for the bound compilation and 
binder with supplement to February 1, 
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tax publication ever offered, 1720 pages 
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Acts of 1924 and 1926, of Regulations 
69, of all previous acts of importance. 
Court decisions, rulings and Board of 
Tax Appeals decisions analyzed and 
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of the law on each important problem. 
This part of the work is of permanent 
value. 










Order now before the sets are dis- 
posed of. Accounts cannot be opened 
at this low price, but money will be re- 
funded if purchaser is not satisfied. 
















==aa=s=sse==sQRDER BLANK eeesececes 


The Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 


Gentlemen : f check 

Enclosed herewith please find (money Sieiet for 
$10.00, for which please send me the Foulke Tax Service, 
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of 1928 if and when passed by the present Congress 
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Significant Decisions of the Board of 
Tax Appeals 


Amortization Allowances—The amortization allowance 
to which a taxpayer is entitled under the provisions of Sec- 
tion 234 (a) (8) of the Revenue Act of 1918 on facilities 
acquired for the production of articles contributing to the 
prosecution of the war, but which were used by the taxpayer 
in peace-time operations, is the difference between the cost 
of such facilities and their postwar value determined in the 
light of all the conditions and circumstances surrounding 
the business during the period intervening between the date 
of the termination of the war and March 3, 1924.—F. Burk- 
hart Manufacturing Co. v. Commissioner, Dec. No. 3319 (C. C. 
H.), Docket No. 5294. 


Assessment—Requirements.—The taxpayer received a 
letter from the office of the Commissioner of Internal 
Revenue stating that an examination disclosed an additional 
tax and, under Section 250 (d) of the Revenue Act of 1921, 
he would be granted thirty days in which to file an appeal 
and show cause or reason why the additional tax should 
not be paid. Such letter was signed by a Deputy Commis- 
sioner. Such letter does not constitute an assessment. 

The provisions of the Revised Statutes, so far as appli- 
cable, govern the assessment of taxes. Under Section 3182 
an assessment of tax must be the act of the Commissioner. 
Fidelity Title and Trust Company and Miriam G. Hostetter, 
Executors, v. Commissioner, Dec. No. 3494 (C. C. H.), Docket 
No. 2795. : 


Bad debts, Reserve for—Where petitioner seeks to deduct 
an addition to a reserve for bad debts, part of which has 
been disallowed by the Commissioner, the burden is on the 
petitioner to establish that the amount claimed is reasonable. 

The reasonableness of the addition to the reserve is not 
established by showing that the balance remaining in such 
reserve at the end of the year is reasonable and that charges 
made against the reserve during the year were proper, with- 
out showing that the amount of the reserve at the beginning 
of the year was equally reasonable.—Fibre Yarn Co. v. Com- 
misstoner, Dec. No. 3495 (C. C. H.), Docket No. 7244. 

Bank Discount, Accounting for on Cash Basis.—1. Com- 
missioner’s action in including in petitioner’s taxable in- 
come for the year 1919 the difference between the “reserve 
for unearned discount” as of December 31, 1918, and as of 
December 31, 1919, is disapproved. 

2. Upon the evidence, held that during the years 1918 and 
1919 the petitioner kept its books of account on the. cash 
receipts and disbursements basis. 

3. During the year 1918, petitioner accrued bank dis- 
count as earned within that year and reported as income for 
that year the amounts accrued, although the amount so ac- 
crued and returned was actually paid and received in 1919. 
Held, that the amount accrued in 1918 was improperly re- 
ported as income for that year; Held, further, that the amount 
paid to and received by. petitioner in 1919 constituted in- 
come for that year although erroneously reported as income 
for the prior year—The National Bank of South Carolina v. 
Commissioner, Dec. No. 3534 (C. C. H.), Docket No. 8628. 

Burden of Proof in Allegations of Fraud.—Where the 
Commissioner, by amendment to his answer, asserts the 
fraud penalty provided by Section 250 (b) of the Revenue 
Act of 1918, held, burden rests on him to prove the same. 
Respondent held to have failed to meet this burden.—S. W. 
— v. Commissioner, Dec. No. 3316 (C. C. H.), Docket No. 
9504. 

Business Expense.—Amounts set aside by the petitioner 
out of its annual income for self insurance are not ordinary 
and necessary business expenses and therefore are not de- 
ductible in computing net taxable income.—L. A. Thompson 
Scenic Railway Co. v. Commissioner, Dec. No. 3311 (C. C. H.), 
Docket Nos. 10315 and 9679. 





The expenses incurred by the petitioner while in Europe 
on business for his employer, which are clearly in addition 
to the cost of maintaining his usual place of abode in the 
United States, are allowable deductions within the meaning 
of Section 214 (a) (1) of the Revenue Act of 1918. 

Income taxes levied by the French Government against 
residents of the United States while abroad are allowable 
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credits against income taxes paid to the United States, but 
where the petitioner keeps his books and makes his returns 
on the cash receipts and disbursements basis, said credit can 
not be taken until the year in which those taxes are paid to 
the French Government.—Chester D. Griesemer v. Commis- 
stoner, Dec. No. 3465 (C. C. H.), Docket No. 10827. 


Capital Expenditures. Expenditures for surveys, geologi- 
cal opinions, settlement of suits involving title to lands, ab- 
stracts of title and legal opinions upon titles are not deduct- 
ible as ordinary and necessary expenses but are capital ex- 
penditures to be added to cost of the property and considered 
in computing gain or loss on the sale thereof.—Seletha O. 
(Mrs. J. C.) Thompson v. Commissioner, Dec. No. 3339 (C. C. 
H.), Docket No. 1895. 

Claims for Losses and Damages.—Claims made by peti- 
tioner against transportation companies for losses and dam- 
ages to goods in transit are properly carried as an asset in 
the nature of an account receivable until such claims have 
been rejected or adjusted when those rejected and any un- 
settled balance of those adjusted may be properly written off 
as bad debts.—Farmers’ Elevator & Exchange v. Commissioner, 
Dec. No. 3460 (C. C. H.). Docket No. 2258. 

Collection of Taxes—Waivers.—An unlimited waiver ex- 
ecuted January 22, 1923, with regard to taxes for 1917, held 
to expire April 1, 1924. 

Notice of acceptance of unlimited waiver by the Commis- 
sioner not necessary to constitute valid consent if waiver is 
actually signed on behalf of the Commissioner. 

The fact that an unlimited waiver covers years 1917-1920 
does not operate to invalidate the waiver as to the years 
1918-1920 simply because waivers for 1917 have expired. 

Held that assessment and collection on December 18, 1925, 
of taxes for 1918 and 1919 not barred by the statute of limi- 
tations where an unlimited waiver was executed on February 
6, 1923, since the Commissioner and the taxpayer during the 
intervening time were in controversy over the taxes in ques- 
tion, and notice was given by the taxpayer as to the termina- 
tion of consent. 

Held that Board has jurisdiction under Section 284 (e) of 
Revenue Act of 1926 to determine whether a collection on 
October 5, 1925, of taxes for 1917 and 1919, was barred by 
the statute of limitations. 

Collection on October 5, 1925, of taxes for 1917 barred by 
statute of limitations, an unlimited waiver having expired 
April 1, 1924. 

Collection on October 5, 1925 of taxes for fiscal year ended 
June 30, 1919, held not barred by statute of limitations where 
an unlimited waiver was executed on February 6, 1923, and 
had not expired.—Greylack Mills v. Commissioner, Dec. No. 
3324 (C. C. H.), Docket No. 11926. 

Community Property.—Where income of the husband is 
exempt from taxation because derived from services per- 
formed for a state government, that income retains its ex- 
empt status in the hands of his wife who under the com- 
munity propertv laws of that State is entitled to one-half 
of his income.—E. R. Kaufman v. Commissioner, Dec. No. 
3301 (C. C. H.), Docket Nos. 12811 and 12812. 


Contracts, Exhaustion of.—Where a contract secures to a 
corporation the services of an individual for ten years and 
also gives a permanent exclusive right to the use of his 
name and the value has not been allocated between the two 
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features, no yearly deduction for exhaustion of the contract 
is allowable—Charles P. Limbert Co. v. Commissioner, Dec. 
No. 3360 (C. C. H.), Docket Nos. 6800 and 12738. 

Deductions from Income.—Amounts of reserves (1) to 
meet contingent bonuses for employees which might accrue 
in a subsequent year, and (2) to meet expenses of an audit 
of petitioner’s books arranged for but not performed until 
the following year, disallowed as deductions from income.— 
McCauley-Ward Motor Supply Co. v. Commissioner, Dec. No. 
3462 (C. C. H.), Docket No. 7466. 

Depreciation—Revised Calculations.—A corporation oper- 
ating a mine on leased property and claiming a deduction 
from) gross income of an amount for depreciation based 
upon an estimated useful life of the mine, and the mine is 
abandoned subsequent to the taxable years under review, 
but before the taxes are finally determined, thereby proving 
that the useful life of the mine was substantially less than 
the estimated life upon which the respondent made his de- 
termination, is entitled to have its claims for depreciation 
revised in accordance with the facts.—Thomas Coal Company 
v. Commissioner, Dec. 3532 (C. C. H.), Docket No. 8098. 

Depletion—Oil Properties.—In determining gain or loss 
upon a sale of oil properties, depreciation and depletion for 
the years 1913, 1914 and 1915 should be computed in the 
method provided by the Revenue Law of 1913.—J. M. Loff- 
land and T. S. Loffland v. Commissioner, Dec, No. 3374 (C. C 
H.), Docket Nos. 13425 and 13426. 

Inventory Losses.—An inventory loss sustained under a 
contract performed partially in 1916 and partially in 1917, 
is not deductible in its entirety in 1917, where it appears that 
a portion of the loss occurred in 1916 even though the 
amount of the loss was not definitely ascertained until 1917. 

In the absence of evidence of the amount of loss that oc- 
curred in each year, the total loss is apportioned to the 
respective years upon the basis of the contract period falling 
within each year.—American Multigraph Company and Sub- 
sidiary Companies v. Commissioner, Dec. No. 3468 (C. C. H.), 
Docket No. 6772. 

Invested Capital. —The reduction of invested capital on ac- 
count of the use of a “tentative tax” in determining the 
amount of earnings available for distribution as dividends 
held to be erroneous. 

Where invested capital had been impaired by the payment 
of dividends in excess of earnings, held that the respondent 
in computing the amount of the liquidating deficit committed 
no error by including as a part of such deficit the amount 
by which the depletion sustained exceeded the depletion pro- 
vided for in the books of the petitioner.—The Lightning Creek 
Oil and Gas Company and Consolidated Company, Carey Oil and 
Gas Company, v. Commissioner, Dec. No. 3477 (C. C. H.), 
Docket Nos. 8584, 23204. 


On December 31, 1916, petitioner charged off of its capi- 
tal account the amount of $411,775.68, representing the cost 
of chemical plants and equipment constructed and installed 
during the years 1915 and 1916 and thereafter, early in 1918, 
restored the same amount to its capital account. Held, that 
the petitioner properly restored the full amount of said capi- 
tal account but that following such restoration for the pur- 
poses of ascertaining invested capital for 1918 adjustments 
must be made for additions and subtractions made during 
the year 1917 and surplus must be adjusted by setting aside 
an addition to depreciation reserve of such an amount as 
will be found by applying depreciation rates allowed by the 
Commissioner for the year 1918 to these assets for the years 
1916 and 1917. 

Petitioner regularly declared yearly dividends at a rate 
which absorbed the entire year’s profits and credited them to 
the stockholders’ personal accounts. The stockholders with- 
drew amounts to meet their personal expenses, without re- 
gard to stock ownership and petitioner paid interest on the 
monthly credit balances. In 1918, petitioner issued stock 
and charged it against these personal accounts. Held, the 


credit balances to the extent that they represented earnings 
of the corporation constituted a distribution of profits and 
not surplus or undivided profits within the meaning of Sec- 
tion 326 of the Revenue Act of 1918.—The Ault & Wiborg 


a v. Commisstoner, Dec. No. 3411 (C. C. H.), Docket No. 
6655. 
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Involuntary Conversion of Property—Accounting for In- 
surance.—In the year 1919 the petitioner’s mill and equip- 
ment were destroyed by fire and insurance thereon was 
collected in an amount greater than their depreciated cost. 
The petitioner erected and installed in 1919 and 1920 a new 
mill and equipment, using the plans and blueprints of the 
destroyed mill and equipment, at a cost greater than the 
amount of insurance collected on the destroyed mill and 
equipment. Held, that the petitioner did not sustain a loss 
and that the difference between the cost of the new mill and 
equipment and the amount of insurance collected on the old 
mill and equipment should be capitalized.—Pelican Bay Lum- 
ber Company v. Commissioner, Dec. No. 3280 (C. C. H.), 
Docket No. 6354. 

Jeopardy Assessments.—(1) Where the Commissioner 
made a jeopardy assessment in March, 1925, and the tax- 
payer, within ten days after notice and demand, filed a claim 
in abatement but did not accompany it with a bond, and 
where in October, 1926, the Commissioner made his final 
determination of the deficiency; Held, that the Board has 
jurisdiction to determine the deficiency although the Com- 
missioner did not in terms refer to the claim in abatement. 

(2) Where the Commissioner made a jeopardy assess- 
ment in March, 1925, and at a time when both the assess- 
ment and collection of the tax were barred by the statute of 
limitations, and where in February, 1926, the taxpayer and 
the Commissioner entered into an agreement extending the 
period within which assessment might be made to Decem- 
ber 31, 1926, and where Commissioner finally determined the 
deficiency in October, 1926, and where an appeal was 
lodged with the Board within sixty days thereafter; Held, 
that the assessment and collection of the tax are not barred 
by the statute of limitations——Friend M. Aiken v. Commis- 
stoner, Dec. No. 3523 (C. C. H.), Docket No. 21513. 

Jurisdiction of the Board.—On March 7, and July 28, 
1925, the respondent notified the petitioner by registered 
mail that the latter’s abatement claim filed on March 6, 
1924, was rejected. Thereafter, however, the respondent 
reconsidered his determination of the petitioner’s tax lia- 
bility for the vear covered by the claim and on November 
20, 1925, he again notified the petitioner by registered mail 
that the conclusions set forth in the letter of March 7, 
1925, were sustained. On January 18, 1926, the petitioner 
filed its petition for redetermination with the Board. Held, 
the Board has jurisdiction under the provisions of Section 
283 (f) of the Revenue Act of 1926.—Miami Metals Com- 


pany v. Commissioner, Dec. No. 3473 (C. C. H.), Docket No. 
11081. 


The respondent mailed a deficiency notice to the peti- 
tioner asserting deficiencies for 1919 and 1920. The peti- 
tioner filed its petition seeking a redetermination as to the 
year 1919 only. Held, that the Board has no jurisdiction to 
determine the deficiency as to the year 1920.—John  R. 
Thompson Company v. Commissioner, Dec. No. 3381 (C. C. 
H.), Docket No. 7917. 

Loss, Fire—Determination.— Where a portion of a build- 
ing is destroyed by fire and is thereafter restored to its 
original condition, the owner’s loss is not to be measured 
by the difference between the cost of restoration and the 
amount of insurance received, but cost or March 1, 1913, 
fair market value, properly depreciated to the date of the 
fire, is to be used as a basis in computing the loss.—Fred 
Frazer v. Commissioner, Dec. No. 3470 (C. C. H.), Docket 
No. 9865. 

Non-taxable Income.—Damages for breach of contract to 
marry held not to be taxable as income. Decision based on 
principles set forth in Hawkins v. Commissioner, Dec. 2390, 
6 B. T. A. 1023—Mrs. Lyde McDonald v. Commissioner, Dec. 
No. 3333 (C. C. H.), Docket No. 9336. 

Patents, Exhaustion of.—There can be no allowance for 
exhaustion of property acquired prior to March 1, 1913, 
where there is no evidence of the value of such property 
on that date-——American Automatic Press Company v. Com- 
missioner, Dec. No. 3345 (C. C. H.), Docket No. 5542. 

Property Valuation—Basis for Determining Gain or Loss. 
—The fact, that petitioner’s books do not reflect the ap- 
preciation in the value of land owned prior to March 1, 
1913, does not preclude petitioner from proving the true 









114 


value on that date for the purpose of establishing the 
amount of gain or loss upon sale in 1919.—Bitter Root Stock 
Farm v. Commissioner, Dec. No. 3386 (C. C. H.), Docket No. 
5777. ' 





Where the petitioner entered all real estate transactions 
over a period of years in one account and charged thereto 
the cost of each parcel as acquired, and credited thereto all 
rents and profits received from such property, and in the 
year 1918 closed out the account, charging the balance 
thereof to operating costs, it is held, that the gain derived 
from the sale of one piece of propertv in the year 1920, 
which was acquired in 1918, is to be determined upon the 
basis of the cost of that particular piece of property. The 
fact that the petitioner so treated rents and profits from 
other property in prior years as to reduce upon its records 
the cost of a particular piece of property cannot alter the 
basis for determining gain or loss as provided in Section 
202 of the Revenue Act of 1918.—The Bank of Commerce v. 
Commissioner, Dec. No. 3389 (C. C. H.), Docket No. 4800. 

Public Utilities, Taxable Income.—The City of Cleveland, 
Ohio, by ordinance and regulations provided a scale of fare 
to be charged by petitioner predicated upon a net return to 
petitioner each year of an amount sufficient to pay a divi- 
dend of 6 per cent upon its capital stock. The plan in 
substance was that if the net return to petitioner in any year 
exceeded a fixed amount, the rate of fare to be charged the 
public for the succeeding year was automatically reduced, 
and if the return in any year failed to equal the fixed re- 
turn the fare was automatically increased for the succeed- 
ing year. The City of Cleveland did not own or operate 
the street railway. Held, the petitioner is not entitled under 
the taxing statutes in force during the taxable year to limit 
the income upon which the income and profits tax should be 
computed each year to the 6 per cent return upon its capital 
stock, but was taxable, the same as any other taxable cor- 
poration, upon its net income for each year, determined in 
accordance with the provisions of the Revenue Acts of 1918 
and 1921. Held, further, that no portion of petitioner’s gross 
income accrued to the City of Cleveland as a municipality 
of the State of Ohio, and the taxation thereof by the Fed- 
eral Government does not impose a loss or burden upon 
the municipality as such. 

Petitioner purchased certain shares of its own stock 
from its stockholders—held that this stock may not be in- 
cluded in petitioner’s invested capital—The Cleveland Rail- 
way Company v. Commissioner, Dec. No. 3451 (C. C. H.), 
Docket Nos. 10537 and 12535. 

Returns—Change from Joint to Individual Basis.——Where 
a man and wife filed a joint return and included therein the 
income of both, the tax liability became fixed and can not 
be altered by subsequently filing an amended return on an 
individual basis——Herman Einstein v. Commissioner (C. C. 
H.), Docket No. 10706. 

Rules of Procedure Before the Board.—It is within the 
discretion of the Board to grant additional time to the 
respondent for filing his answer. Petitioner’s motion to 
vacate the order granting additional time and for judgment 
by default, denied. (Van Fossen, Sternhagen, Murdock and 
Siefkin dissented.) —Shults Bread Company v. Commissioner, 
Dec. 3423 (C. C. H.), Docket Nos. 20652, 20653. 

Scrapped Equipment—Loss Deductible—Where one pur- 
chases a going business intending to continue its operation 
as it then stood, but within a few days finds it necessary to 
completely alter and remodel the plant, which resulted in 
the scrapping or demolition of most of the equipment, held, 
the cost of the scrapped equipment constitutes a deductible 
loss under Section 234 (a) (4) of the Revenue Act of 1921. 

In determining the value of such equipment the judgment 
of corporate officers experienced in such values, is entitled 
to weight—The Winter Garden, Inc., v. Commissioner, Dec. 
No. 3390 (C. C. H.), Docket No. 8246. 

Taxable Income.—Amounts received by officers and em- 
ployees from a fund created by former stockholders of a 
corporation, out of the proceeds of the sale of their stock 
held to be taxable income.—C. D. Jones v. Commissioner, Dec. 
— (C. C. H.), Docket Nos. 10025, 11394, 11460 and 

Trust Estates—Income of Life Beneficiary.—In determin- 
ing the distributive net income of the life beneficiary of a 
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trust estate, there must be deducted those payments which, 
under the laws of the state having jurisdiction of the trust, 
are to be paid from the income of the trust before any pay- 
ment may be made to such beneficiary. 

Under the laws of Massachusetts the cost of repairs to 
buildings operated for the production of income are to be 
paid from the income before any amount is distributable to 
the life beneficiary. The cost of alterations to a building 
made by the trustee, pursuant to a lease, to fit the leased 
premises to the use of the tenant, which alterations do not 
increase the life of the building are to be amortized over 
the period of the lease and the amount of such amortization 
paid from the income before any amount is distributed to 
the life beneficiary —John S. Ames v. Commissioner, Dec. 
No. 3337 (C. C. H.), Docket No. 8895. 

Valuation of Property—Retrospective Appraisals.—A re- 
trospective appraisal based upon reproduction cost less 
theoretical depreciation is not a sound or reliable basis for 
the valuation of property and is not acceptable as a measure 
of value for invested capital and depreciation purposes.— 
M. S. Brooks and Sons v. Commissioner, Dec. No. 3504 (C. C. 
H.), Docket No. 7747. 


Real Estate Sales as Affected by Tax 


Law and Regulations 
(Continued from page 101) 
termining his liability for filing returns of income for 
prior years. It is also pointed out that if no payment 
was made, there is no expenditure of capital, and, 
therefore, no amount to be charged to the capital ac- 
count. Hence it would appear that items accrued but 
not actually paid are not to be added to the cost of the 
property. This restriction against capitalizing carry- 
ing charges which have accrued during the period that 
the property was unproductive but were actually paid 
later is patently unfair. Interest on mortgages, for ex- 
ample, accrues constantly by the mere lapse of time and 
the amount that has actually accrued during the period 
of unproductivity should be added to the cost of the 
property irrespective of the incidence of the payment. 
The head-note to the ruling also purports to limit the 
capitalization of interest, taxes and other carrying 
charges to payments actually made after January 1, 
1924. This limitation does not appear in the context 
of the ruling and it has been subsequently abrogated, 
thus allowing the capitalization of carrying charges on 


unproductive property regardless of whether they were ° 


paid before or after January 1, 1924. 

The above ruling is reconciled with the conflicting 
decision of Westerfield v. Rafferty “because of differ- 
ences in the Revenue Act of 1921 and the Revenue Act 
of 1924.” The Acts of 1924 and 1926—which are 
alike in this respect—do not expressly sanction the 
addition of carrying charges to the cost of the property 
in determining gain or loss. These Acts merely pro- 
vide that in determining gain or loss upon the sale of 
the property, “proper adjustment shall be made for any 
expenditure or item of loss properly chargeable to capi- 
tal account.”® In view of the dictum in Westerfield v. 
Rafferty that it is a misnomer to call interest and taxes 
“carrying charges” there may be some question as to 
whether these items constitute expenditures properly 
chargeable to capital account under the Revenue Acts 
of 1924 and 1926. 

The uncertain validity of the ruling discussed above 
is heightened by some very recent decisions of the 
Board of Tax Appeals. In the Appeal of Ottawa Park 


5Section 202 (b). 


Rid 


Ma: 


Rea 
Act 
In 
real 
treat 


The 
v. K 


B Co., 


foll 
ena 
stro 
the 
core 
yea! 
fact 
whe 
hav 
We 
of 1 
Ree 
fe 
tern 
The 
cons 
that 
Inco 
the 
ing 
4 F 
I 
tha 
the 
the 
har 
esti 
div 
1 
orig 
mer 
may 
wal 
hav 
plo 
sho 
Un 
vac 
abl 
cus 
que 


6 
pri 
0. 
= 
21 
I-1 

RQ 
Sul 


R 


re 


ing 


Act 
are 
the 
rty 
ro- 

of 
any 
1pi- 
i V. 
xes 
; to 
arly 
Acts 


ove 
the 
ark 


March, 1928 


| Realty Co., 5 B. T. A. 474,° involving the Revenue 
| Act of 1918, the syllabus states : 


Interest and taxes paid during the period of development of 
real estate for subdivision and sale may not be capitalized and 
treated as a part of the cost of such property. 


The decision cites with approval the case of Westerfield 


_ v. Rafferty, supra, and the Appeal of Columbia Theatre 
' Co., 3 B. T. A. 622, and is in accord with the rule 


followed by the Treasury Department prior to the 
enactment of the Revenue Act of 1924. There is a 
strong dissenting opinion by one of the members of 
the Board concurred in by another, which goes to the 
core of the-issue. It is pointed out that during the 
years of development, the interest and taxes were in 


_ fact paid out of capital funds; and regardless of 


whether or not these carrying charges were or could 
have been deducted annually, the basic question is: 
Were such carrying charges in fact a part of the cost 
of the property sold? In the Appeal of Pacific Coast 
Redwood Co., 5 B. T. A. 423, the opinion states : 

The statute allows as a deduction from gross income in de- 
termining net taxable income, business expenses and taxes. 
The statute does not leave the question open to taxpayers to 
consider such expenditures capital items. The statute provides 
that such payments shall be allowed as deductions from gross 
income in determining net income. They cannot be added to 
the cost of the property as capital expenditures in determin- 
ing gain or loss on the sale thereof. [Westerfield v. Rafferty, 
4 Fed. (2nd) 590. 

From the medley of conflicting rulings,’ it appears 
that the Department is veering an uneven course toward 
the recognition of carrying charges as an element of 
the cost of unproductive property. This would be in 
harmony with the commonly accepted view of real 
estate dealers. As stated by a specialist in the sub- 
division and sale of suburban properties? : 

The system of accounting vacant land is simple. To the 

original cost is added each year the cost of taxes and assess- 
ments; the interest on mortgages, and any other charge which 
may come against the property, such as cleaning snow, side- 
walks, draining and cleaning lots where necessary, etc., and 
have computed at the end of the year the cost of each lot or 
plot, so that when sold the profit or loss is clearly 
shown. 
Until final adjudication by the courts, the holdet of 
vacant lots or unimproved real estate will find it favor- 
able to follow the ruling indicated in S. M. 5033, dis- 
cussed above, but it should be borne in mind that the 
question is one that is not altogether settled. 


‘Decided November 12, 1926. 

TThese conflicting rulings relate to the Revenue Act of 1921 or 
prior Acts: O. D. 398, 2 C. B. 112; T. D. 2005 unpublished; 
0. D. 595, 3 CB. “a T TX 83187; A: BR: Re gs a:C. BS. 56; 
S Sr Sue tome 1188, sik B. 28; I. 1517: I-2 C. B. 


at3 1807, II-2 C. B 24; 1. . 1338, I-1 C. B 30; I. T. 1218, 
I-1 « i 346. 


8J. Clarence Davies: Holding Vacant Land In The City “Or 
Suburbs ; page 122 of Blake Snyder: Real Estate Handbook. 


Retroactive Reversals of Policy in the 
Revenue Bill of 1928 
(Continued from page 97) 

Section 612 proposes to repeal as of February 26, 
1926, the date of enactment of the Revenue Act of 
1926, section 1106 (a) of that act, which made the bar 
of the statute of limitations extinguish the liability as 
well as bar the remedy. In other words, these pro- 


visions would attempt to recreate tax liabilities which 
definitely died in 1926 and 1927. 
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The foregoing are perhaps the most striking in- 
stances of the retroactive provisions proposed to be in- 
corporated in the Revenue Act of 1928. It is hard to 
believe that the members of the House of Representa- 
tives consciously sanctioned features so contrary to 
ordinary fairness and to public policy. If these retro- 
active provisions be not eliminated from the bill before 
its final passage, not only may the taxpayers who 
are adversely affected by the retroactive features 
be crippled and cramped in their business activities, 
but also the great body of taxpayers will be inclined 
to suspect that provisions on their face for their benefit 
may, if taken advantage of, later be retroactively 
withdrawn. 

In Calder v. Bull, 3 Dallas 386, decided by the 
United States Supreme Court in 1798, the Court said 
(page 391) 


Every law that takes away, or impairs, rights vested, 
agreeably to existing laws, is retrospective, and is generally 
unjust, and may be oppressive; and it is a good general rule, 
that a law should have no retrospect; but there are cases in 
which laws may justly, and for the benefit of the community, 
and also of individuals, relate to a time antecedent to their 
commencement; as statutes of oblivion, or of pardon. 

In Shwab v. Doyle, 258 U. S. 529, decided by the 
Supreme Court in 1922, the Court said (page 534): 

The initial admonition is that laws are not to be considered 
as applying to cases which arose before their passage unless 
that intention be clearly declared. 1 Kent. 455; Eidman v. 
Martinez, 184 U. S. 578; White v. United States, 191 U. S. 545; 
Gould v. Gould, 245 U. S. 151; Story, Const., Sec. 1398. The 
comment of Story is, “retrospective laws are, indeed, gen- 
erally unjust; and, as has been forcibly said, neither accord 
with sound legislation nor with the fundamental principles 
of the social compact.” 

There is absolute prohibition against them when their 
purpose is punitive; they then being denominated ex post 
facto laws. It is the sense of the situation that that which 
impels prohibition in such case exacts clearness of declara- 
tion when burdens are imposed upon completed and remote 
transactions, or consequences given to them of which there 
could have been no foresight or contemplation when they 
were designed and consummated. 


These expressions, one hundred and twenty-four 
years apart, are illustrative of the consistent attitude of 
the courts. 

Uncertainty is one of the greatest evils to be avoided 
in taxation, as certainty is one of the cardinal objects 
to be achieved. There can be no semblance of certainty 
where there is retroactive legislation. 


Regulation Governing Gift Tax 
Amended 


O conform with its interpretation of the decision 
of the Supreme Court in Blodgett v. Holden, decided 
November 21, 1927, the Treasury Department has 
amended Article 1, Regulations 67, relating to the gift 
tax under the Revenue Act of 1924, by adding at the 
end of the first paragraph thereof the following sen- 
tence: 
The term “calendar year” or “year” as applied to the 
calendar year 1924 includes that portion only of the calendar 


year 1924 from February 25 to December 31, both dates 
inclusive. T. D. 4129: VII-8-14. 


In the above decision the Supreme Court held the 
gift tax provisions of the Revenue Act of 1924 uncon- 
stitutional insofar as they undertake to retrocactively 
apply the tax. 
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HE suggestion has been made that it is possible 

without airing captious and unreasonable criti- 
cisms of tax laws and their administration to give 
voice more specifically to complaints by taxpayers, 
tax practitioners and others against faulty rules, 
measures and administrative practices which appear, 
for the common benefit, to require remedy. One of 
our Washington friends gives his view of the situa- 
tion in brief as follows: 

As the situation is now, beyond writing to his senator, 
congressman or an influential friend in the Department, 
the tax practitioner is confined to the expression of his 
ideas to such committees as the committees on federal 
taxation of the American Bar Association and the equiva- 
lent committees of the Institute of Accountants, the 
American Society of Certified Public Accountants, 
Chambers of Commerce, etc. Frequently, the subjects 
complained of do not come within the jurisdiction of the 
committees and the matter never gets a voice. 


In the hope that it may be a means of constructive 
criticism and may be kept free from personal grudges, 
retaliative outbursts and cranky vituperations, this 
new department is launched. Our intent is to make 
it a beneficial feature to government officials, legis- 
lators, taxpayers and tax practitioners alike. The 
NATIONAL INCOME TAX MAGAZINE is widely read 
by all of these groups and hence serves as a clearing 
house of ideas between them. 

Our readers and others are invited to make use 
freely of this new department. 

(Of course, the NATIONAL INCOME TAX MaGa- 
ZINE does not assume responsibility for the accuracy 
or wisdom of contributions under this head. All 
contributions must carry the name and address of 
the contributor, though an assumed name or initials 
will be used if requested. The right to reject con- 
tributions which are requested to be published over 
a sobriquet is reserved.) 


Finds “60-Day” Letters Deficient 
ROBABLY as the result of an effort to econo- 
mize in time and avoid what from one point of 
view appears to be a mere restatement, the 60-Day 
letters sent out by the Income Tax Unit seem to be 
employing, with increasing frequency, the incorporation 
by reference of prior communications to the taxpayer. 
In a recent appeal before the Board of Tax Appeals, 
the deficiency letter referred, for detail, to a prior let- 
ter from the Bureau to the taxpayer. Upon discovery, 
the prior letter referred, for detail to a revenue agent’s 
report. The revenue agent’s report when located re- 
ferred, for detail, to the prior report of another revenue 
agent made in connection with the corporation in which 
the taxpayer, immediaitely under review, was a stock- 
holder. The result of this situation was that in order 
to give a fairly adequate picture of what the dispute 
was about, the taxpayer was obliged to introduce the 
revenue agent’s report into the record taken before 
the Board of Tax Appeals. The attorney for the tax- 
payer made this introduction with the following com- 
ment : 
I might add that, in offering that revenue agent’s report, 
I protest, as one interested in the administration of the tax 
law, the practice of the Commissioner in issuing a deter- 


mination based upon the report, the inter-departmental re- 
port, of a subordinate. In order to get the issues squarely 
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before the Board and to demonstrate what the dispute in- 
volves, it is frequently necessary for the petitioner to intro- 
duce matter before the Board which is irrelevant to the 
issue, and which may be harmful to the petitioner’s case, 
when he has no opportunity to examine the revenue agent. 

It would seem that so long as the 60-Day letter is 
treated, in effect, as the first pleading in the procedure 
before the Board of Tax Appeals, it is only fair that 
it be a complete and adequate document in itself. 


Fo ee 


The Federal Revenue Bill of 1928 
(Continued from page 91) 


This article has been devoted rather to the objection- 
able features of the present bill than to its virtues. Ina 
limited space, it is obviously impossible to discuss ade- 
quately all of the changes which the Ways and Means 
Committee in its report requires 37 pages to state, and 
which called forth hearings reported in a volume of 
1014 pages. Moreover, since the bill is still in the dis- 
cussion stage, its demerits have greater importance than 
its merits. Nevertheless any commentator must make 
more than a polite gesture of acknowledgment of the 
hard and intelligent work which has gone into the 
preparation, and particularly the drafting, of this bill. 
Its fault—an over-zealous care for the revenues in the 
sections discussed—can and should be readily remedied ; 
on the whole the provisions of the bill are orderly, ex- 
plicit, and generally fair. One may express the hope, 
as yet never realized, that if this bill becomes a law, it 
may be left in force, unamended, long enough for re- 
spect to grow by familiarity. A moratorium in revi- 
sions of the federal revenue laws is greatly to be desired. 


Orders - Inquiries 


and 1 Mailing List Catalog 


Gives counts and prices on over 8,000 
different lines of business. No matter 
what your business, in this book you 
will find the number of your prospec- 
tive customers listed. 

Valuable information is also given as to 
how you can use the mails to secure 
orders and inquiries for your products 


or services. 
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